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Cashier’s Fidelity Bond Does Not Cover Losses 
Caused by Incompetence 


In a recent Indiana decision, Sparta State Bank v. Myers, 
177 N. E. Rep. 258, a bank sued its cashier, Myers, and the 
surety on his bond to recover the sum of $1,732.21, which 
amount, according to the allegations of the bank, the cashier 
was short in his accounts. 

The surety company admitted that it had given a bond, as 
surety, conditioned that the cashier would “faithfully and 
honestly” discharge his duty as such cashier. It alleged, how- 
ever, that the losses complained of were not due to the cashier’s 
failure to faithfully and honestly discharge his duties but were 
due to incompetence on his part, and further alleged “that the 
directors and employees of said bank, including Myers, were 
ignorant of proper banking methods and practices and were 
generally incompetent to conduct: business affairs of said bank.” 

There was no doubt about the shortage. Nobody, however, 
was able to explain just how it had happened. The court 
found especially that Myers, personally, as cashier, did not 
take or appropriate to his own use any of the money or assets 
of the bank. , 

In holding: that there could be no recovery on the bond the 
court said: 


Appellant (the bank). contends that the bond of a bank cashier 
conditioned that he will faithfully perform his duties is sufficiently 
broad to protect the bank against loss occasioned by the incompetency 
of the cashier, and argues in its brief that the defendant Myers by 
accepting the position as cashier of appellant bank contracted that 
he would faithfully, shonestly, and efficiently perform the duties of his 
office. Had appellee Myers said nothing about his ability as a cashier 
and had made application to the directors of the bank for the position 
of cashier, it might present a different question. In this case the court 
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found in,its special findings that Myers did not solicit the position, 
and, when asked to accept the position as cashier, told the directors 
that he was inexperienced in banking, knew nothing about banking 
practice and that he doubted his competency to serve as such cashier. 
That he was advised by the officers of the bank that they believed he 
could, with some training, satisfactorily perform the services, and with 
full knowledge of the facts urged him to accept the position. 

These conditions it iseems to us are sufficient to distinguish the 
contract of employment in this case from the usual contract of 
employment of a bank cashier. These facts repel the proposition that 
Myers contracted to perform the duties of his office skillfully and 
with competency. 

On the other hand, it would seem more reasonable that Myers and 
the directors of the bank understood that he should accept the position 
as cashier of said bank and that he should perform the duties of his 
office faithfully and honestly and to theibest of his ability. If Myers 
so performed his duties, and loss occurred on account of his incom- 
petency, of which the board of directors had full knowledge at the 
time of the employment, we can see no grounds for holding either 
Myers or his surety liable for such :loss. 

Appellant contends that a bond conditioned for the faithful and 
honest performance of his duties is sufficiently broad enough to cover 
incompetency. 

It is well settled in this state that the extent or limitation of the 
liability incurred by the execution of a bond is fixed by the legal 
import ofits terms, which should be construed according to the ordi- 
nary and reasonable meaning of the language employed. Courts should 
not give the wording of a bond a strained construction, to free a surety 
from an obligation nor to fasten one upon it. Crocker v. Field’s 
Biscuit, etc., Co., 93 Cal. 532, 29 P. 225; People v. Breyfogle, 17 Cal. 
504-508 ; 9 C. J. 37-38 and cases there cited. \ 

There is no contention in this case that there has been a violation 
of ithe “honesty” provision of the bond, but only that the “faithfully” 
provision has been breached. If we apply the above rule of construc- 
tion, appellant’s contention cannot prevail. To say the word “faith- 
fully,” as here used, means skillfully and with competency, would not be 
giving the words their ordinary and reasonable meaning. In the case 
of the Common Council of Alexandria v. Corse, 2 Cranch, C. C. 363, 
Fed. Cas. No. 183, it was held that the surety on a bond, conditioned 
for the faithful execution of the duties of his office, was not liable for 
an honest error in judgment, or want of skill. The case of Bank of 
the United States v. Brent, 2 Cranch, C. C. 696, Fed. Cas. No. 910, 
was a suit on the official bond of a bank teller, which was :conditioned 
that he would “well and faithfully execute the office,” the court held 
that the surety was bound only for the teller’s fidelity and not his 
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skill. State v. Chadwick et al., 10 Or. 465;,Union Bank v. Clossey, 
10 Johns. (N. Y.) 271; Brock v. Clarksburg State Bank (1926) 85 
Ind. App. 390, 154 N. E. 296. 


Deposit by Administrator on Time Certificate of 
Deposit 

Ordinarily an executor or administrator may deposit estate 
funds temporarily in a bank pending a distribution of the 
estate. The failure of the bank will not make him liable to the 
estate for the amount lost through the failure where it appears 
that he acted in good faith and that the bank in which the 
deposit was made was an institution in good standing. 

On the other hand, he may be liable where he deposits funds 
in such a way as to lose complete control over them, as where 
he takes a time certificate of deposit representing the deposit, 
in the event of the failure of the bank. 

In the recent decision of the Supreme Court of South 
Dakota, Jones v. O’Brien, 235 N. W. Rep. 654, it was held that 
an administrator depositing estate funds in a bank and taking 
therefor a time certificate of deposit idid not become liable to 
the estate or those interested in it upon the failure of the bank, 
where it appeared that there was a general banking custom in 
the community to disregard any distinction in form between 
time and demand certificates of deposit and to pay a:time cer- 
tificate, without interest, upon demand before maturity. 

The administrator in this case deposited $1,000 ‘belonging 
to the estate and received a certificate in the following form: 


Citizens State Bank 
78—790 No. 606. 
Alexandria, S. D. Aug. 21, 1923. 

This certifies that Henry E. O’Brien, Adm. of the estate of Edward 
O’Brien, has deposited in this bank Eleven Thousand Dollars, Insured 
—Dollars $11,000.00 

Payable to the order of Himself in current funds on the return 
of this certificate properly endorsed, 6-12 months after date, with 
interest at the rate of 5 per cent per annum. 

No interest after maturity. 


Not subject to check. J. C. Wood, Cashier. 
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The bank failed and the parties entitled to share in the 
estate brought suit against the administrator and the surety 
on his bond. 


In holding that the defendants were not liable the court 
said: 


The general rule is universally held to be that an executor or 
administrator may deposit money in bank temporarily as a trust 
account, if he acts in good faith and with discretion. 

“An executor or administrator may deposit money temporarily in 
some responsible bank or banking house; and if he acts in good faith 
and with discretion and deposits the money to a trust account, he is 
not liable for its loss in case of failure of the bank.” 11 Cal. Jur. p. 
1023. 

“It is proper for the executor or administrator, for the purpose 
of safely keeping the funds of the estate during administration, to 
deposit the same in a bank, and indeed under some statutes the repre- 
sentative is required or the court is empowered to order him to do so. 
If the funds are so deposited and due care is used in selecting the 
depositary, the representative is not necessarily responsible for a loss 
resulting from the subsequent failure of the bank, the test being 
whether he has exercised such care as men of common prudence ordi- 
narily exercise in their own affairs.” 24 C. J. p. 50. 

The texts generally seem to indicate, however, that there is some 
question as to the protection of the executor or administrator where 
a deposit is not payable on demand or where the executor or adminis- 
trator parts with his right of exclusive dominion over the deposit. 

‘“*. . . Where the representative lends for a fixed time to a bank, 
instead of making a deposit subject to withdrawal at pleasure or lend- 
ing as payable on demand, he may incur liability for loss in case of 
the bank’s failure.” 24 C. J. 51. 

“The liability of an executor or administrator as to the money 
of an estate in his hands is that of an ordinary bailee for hire. He is 
not regarded as an insurer, and is not liable for the loss of such 
property where he has shown good faith, and has acted with the 
diligence usual with good business men under similar circumstances. 
Accordingly it is an accepted principle in most jurisdictions that an 
executor or administrator who deposits the moneys of the estate in 
good faith in a solvent bank of good repute, to the trust account and 
not to his own account or credit, is not liable for the loss of such 
money through the subsequent insolvency or failure of the bank. This 
is especially true when the bank is located in the state of his residence, 
and he is guilty of no delay in paying out the money so deposited, 
as soon as those entitled to it will receive it. It seems that the power 
and duty of depositing money in a bank does not depend on whether 
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any interest will be received on the deposit. The deposit should be one 
made in the ordinary manner subject to immediate withdrawal. 
A permanent deposit in a bank is in the nature of a loan or investment 
of the trust fund, and is regarded as being on mere personal security, 
and where such a loan upon personal security is not permissible, the 
trustee is rendered liable for a loss arising upon such permanent 
deposit; and an administrator is chargeable for money which he so 
deposits and afterwards fails to get because of the insolvency of the 
bank. It seems that an administrator or an executor would not be 
justified in depositing money in a bank on an account over which he 
would not have entire control.” 11 R. C. L. p. 149. 

Appellant (the administrator’s surety) in the present case main- 
tains that the administrator is not responsible for the loss of the fund 
in question, by virtue of the theory which protects a good-faith deposit 
upon the principles above indicated. Respondents (next of kin), on 
the other hand, contend that defendant administrator is not in position 
to claim protection by virtue of that principle . . . because the trans- 
action between the defendant administrator and the bank was not in 
fact a deposit, but was a loan. . 

We face a question concerning which a court may proceed in almost 
any direction and find supporting authority. 

Section 3383, R. C. 1919, provides as follows: ‘‘Pending the settle- 
ment of any estate on the petition of any party interested therein, 
the county court may order any moneys in the hands of the executor 
or administrator to be invested for the benefit of the estate, in securities 
of the United States. Such order can only be made after publication 
of notice of the petition in some newspaper to be designated by the 
judge.” 

It is doubtless the law that permissible “tinvestments” by executors 
or administrators are limited to those specified in the statute last above 
quoted. The word “investment” has been variously defined in the cases 
with some considerable attention to the circumstances of the inquiry in 
each particular case. It has been held that any deposit in a bank 
which bears interest is an “investment,”? whether the deposit is for a 
fixed period or not. See State v. Marron (1913) 18 N. M. 426, 137 
P. 845, 50 L. R. A. (N.S.) 274, and case note. 

On the other hand, it has been held that deposit of money in a bank 
at interest temporarily pending closing of administration, under 
statutes similar to our own above quoted, is not an “investment” in 
any such sense as contemplated by the statute, and therefore is not 
by implication forbidden by such statutes specifying affirmatively what 
“investments” an executor or administrator may make and how he 
must make them. See Thompson v. Orchard State Bank (1924) 76 
Colo. 20, 227 P. 827, 87 A. L. R. 115; In re Davis Estate (1907) 35 
Mont. 273, 88 P. 957. 
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We are of the opinion that the view of the cases last above cited 
is correct, and that such deposit at interest is not an “investment” 
within the statute and is not impliedly forbidden by the statute. 

We come then to consider the question of the nature of the trans- 
action between the bank and the defendant administrator in this case, 
particularly with reference to whether or not the same constituted a 
“loan” within the principle which forbids any trustee from loaning 
out the trust funds upon mere personal security. 

There are probably few matters concerning which more confusion 
exists in the reports than the question of the exact nature of the 
relation between a bank and its depositing customer, particularly when 
the deposit is represented by a certificate of deposit. Section 1034, 
R. C. 1919, defines a loan of money in the following language: “A loan 
of money is a contract by which one delivers a sum of money to 
another, and the latter agrees to return at a future time a sum equiva- 
lent to that which he borrowed. A loan for mere use is governed by 
the article on loan for use.” 

It can hardly be questioned but that the ordinary deposit in bank 
comes within the definition of that statute, excepting perhaps that 
in the case of the checking account particularly there is not, strictly 
speaking, any agreement to return an equivalent sum at a future time 
as an entity, but the agreement is rather to repay the deposited money 
piecemeal as checks are drawn against the account, whereas the usual 
loan is an entity and is subject to be demanded in fractional amounts. 

On the other hand, if by a certain transaction a loan is made to 
a bank, it would seem necessarily to follow that, by the same trans- 
action, the bank borrows money. Yet it seems very clear that, where 
money is simply deposited in a bank in the customary and usual manner 
and the depositor takes therefor a certificate of deposit with interest 
at the legal rate, no one would contend that a loan had been made or 
that the bank had borowed money within the contemplation of chapter 
53, Laws 1927 (amending chapter 92 Laws 1925, amending chapter 
124, Laws 1919, amending section 8984, R. C. 1919), which provides 
that “it shall be unlawful for any bank to issue its certificates of deposit 
for the purpose of borrowing money, . . .” and that “in all cases 
where money is borrowed a bank shall issue it ‘bills payable’ and shall 
show the true amount of borrowed money on its books, and in all 
reports and statements required by the provisions of this chapter, 
under ‘bills payable.’ ” 

Admittedly, upon the making of a deposit the relation of debtor 
and creditor comes into existence between the bank and the customer. 
This court has considered somewhat of the matter on numerous occa- 
sions. In Allibone v. Ames (1896) 9 S. D. 74, 68 N. W. 165, 166, 33 
L. R. A. 585, this court held that a general deposit subject to check 
was not a loan, but indicated obiter that a deposit for a fixed period 
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would be a loan, by the following language: ‘When the deposit is 
made for a fixed period, during which thé depositor has no right to 
demand a return of the money, the transaction may be regarded as in 
all substantial respects a loan, but herein lies an essential distinction 
between a loan and a general deposit. In the former the person receiv- 
ing the money agrees to return it at a future time; in the latter, at 
any time it is demanded. If it is agreed that the money shall remain 
for a fixed period, there is a loan, and not a deposit.” 

In Tobin v. McKinney (1900) 14 S. D. 52, 84 N. W. 228, 91 Am. 
St. Rep. 688, this court held that a certificate of deposit “payable... 
on return of this certificate properly indorsed. With interest at 6 per 
cent. per annum if left 6 months”—was a deposit and did not become 
due until demand was made, and the decision was affirmed on rehearing. 
Tobin v. McKinney, 15 S. D. 257, 88 N. W. 572, 91 Am. St. Rep. 694. 
In Mumford v. Rood (1915) 36 S. D. 80, 153 N. W. 921, where a 
guardian kept money of his ward in a bank on certificates of deposit 
drawing interest and coming due in four and six months, the court 
constantly spoke of the situation as a loan to the bank. In First 
National Bank v. Hirning (1925) 48 S. D. 417, 204 N. W. 901, this 
court held that a certificate of deposit drawing interest at a greater 
rate than was allowed by law was, in substance, “a mere loan” to the 
bank, and that the holder of such certificate was not a good-faith 
depositor of the bank within the meaning of the Guaranty Fund Law 
(Rev. Code 1919, § 9020). In City of Sisseton v. Western Surety 
Co. (1926) 50S. D. 205, 208 N. W. 982, this court held that the trans- 
action represented by a time certificate of deposit was a deposit and 
not a loan, and distinguished Allibone v. Ames, supra, on the ground 
that section 8977, R. C. 1919, in its definition of “deposit,” specifically 
includes a time deposit. 

The nature of the transaction represented by the issuance of a 
certificate of deposit is the subject of a monographic note to the case 
of Hillsinger v. Georgia Ry. Bank, 108 Ga. 357, 33 S. E. 985, 75 
Am. St. Rep. 42, at page 43. 

It will be observed that there was a very considerable tendency 
among the earlier cases to treat every time deposit as a loan upon 
a 

With the growth of deposit banking, however, in modern times, as 
a customary commercial transaction, the courts have tended more and 
more to consider certificates of deposit as evidence of a deposit rather 
than a loan. 

“A promissory note ordinarily represents a loan or its equivalent, 
and it is generally the duty of the debtor to seek the creditor and 
pay him, and it was for the protection of the debtor that demand notes 
were originally held to be due at once. Deposits are made in a bank 
in accordance with the universal commercial usage, which becomes a 
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part of the law of the transaction. They are neither loans, nor bail- 
ments in the strict sense of the term. A deposit is a transaction 
peculiar to the banking business, and one that the courts should 
recognize and deal with according to commercial usage and under- 
standing. ‘The primary purpose of a general deposit is to protect 
the fund, and some of the incidental purposes thereof are the con- 
veniences of checking and transacting large business interests without 
keeping and handling large sums of money. The transaction is in 
reality for the benefit and convenience of the depositor, and while the 
relation of debtor and creditor exists, and the bank has the use of 
the money for commercial gain, it assumes no further obligation than 
to pay the amount received when it shall be demanded at its banking 
house.” Elliott v. Capital City State Bank (1905) 128 Iowa, 275, 
103 N. W. 777, 778, 1 L. R. A. (N.S.) 1130, 111 Am. St. Rep. 198. 

To the same general effect, see In re Olson’s Estate (1928) 206 
Iowa, 706, 219 N. W. 401; Southern Surety Co. v. Ruark (1923) 
97 Okl. 268, 223 P. 622. 

“While the certificate of deposit is a promissory note, and is nego- 
tiable, nevertheless the transaction out of which it arises is a deposit, 
and not a loan. An ordinary deposit in the usual course of business, 
while it creates the relation of debtor and creditor, is not a loan to 
the bank. Officer v. Officer, 120 Iowa, 389, 94 N. W. 947, 98 Am. 
St. Rep. 365; Hunt v. Hopley, 120 Iowa, 695, 95 N. W. 205. 

“The word ‘deposit,’ according to its commonly accepted and 
generally understood meaning among bankers and by the public, 
includes not only deposits payable on demand and subject to check, 
but deposits not subject to check, for which certificates, whether 
interest-bearing or not, may be issued, payable on demand, or on 
certain notice, or at a fixed future time.” McCormick v. Hopkins 
(1919) 287 Ill. 66, 122 N. E. 151, 153. 

Certificates of deposit in this state at least have customarily been 
issued in two forms as to payment date—one of the type described 
in Allibone v. Ames, 9 S. D. 74, 68 N. W. 165, 33 L. R. A. 585, supra, 
where payment is provided to be made at any time upon the return 
of the certificate properly indorsed with a condition that interest will 
be paid at a certain rate if the deposit is left for six or twelve months; 
and the other, the form represented in the instant case, where the 
provision is that the certificate is payable on its return properly 
indorsed either six or twelve months after date. There was affirma- 
tively proved in the instant case a general custom of banks in 
the vicinity, including the bank which issued this certificate, to disre- 
gard any distinction in form between the two types of certificates and 
to treat all of the certificates as demand certificates, payable whenever 
presented, with the limitation that, if presented and payment made 
before the expiration of six months, no interest would be paid, and, 
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if presented and payment made between six months and twelve months, 
only six months’ interest would be paid. This custom and practice 
of banks in this state has been so widespread and universal that it 
might well be subject to judicial notice. 

This phase of the case is not entirely without difficulty. While we 
do not think a deposit of money in a bank is necessarily an “invest- 
ment” merely because it bears interest, nevertheless, if the practice 
was continued over a period of years in the form of time certificates, 
renewed as they came due, as was the case in Mumford v. Rood, 36 
S. D. 80, 153 N. W. 921, such practice might well be deemed to amount 
to an investment of funds. We do not believe, however, that there 
was any such transaction between defendant administrator and the 
bank in the instant case as could be held to constitute an “investment” 
within the meaning of section 3383, R. C. 1919. 

We do not wish to establish any general rule to the effect that an 
executor or administrator is authorized to part with the control of 
trust funds in his hands for any fixed period of time, either to a bank 
or to any one else, or to loan the same upon mere personal security. 
It is, we think, very doubtful whether the general custom and practice 
of treating time certificates as in substance demand certificates could 
be shown as between the bank and the depositor to contradict the terms 
of the written time certificate, or could be availed of as a matter of 
law, to compel the bank to pay a time certificate at a date earlier 
than the due date specified in the writing itself. 

In the instant case, however, we thing the defendant administrator 
was justified, by reason of the existence of such general custom and 
practice, in believing that the deposited money would be paid to him 
at any time upon demand (without interest if demanded prior to six 
months), regardless of the fact that the written certificate specified 
its due date as either six or twelve months after date of issue, and there 
is nothing in this record to show or in any manner indicate that the 
certificate would not, as a matter of fact, have been paid whenever 
demand was made. 

The defendant administrator, under the circumstances presented 
by this record, was plainly justified in depositing the money in his 
hands in a bank of good repute, whose solvency he had no reason to 
doubt. Defendant administrator would have been fully protected in 
the making of such deposit beyond question if he had made the same 
in the form of a general deposit subject to check, or if he had taken 
for the same a certificate of deposit payable by its express written 
terms upon demand. By virtue of the existent general custom and 
practice, defendant administrator believed, and was justified in believ- 
ing, that the certificate of deposit which he did take, regardless of its 
form, would be paid whenever demand was made. It does not appear 
from this record that the fact that the certificate of deposit was, 
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according to its written terms, payable at a fixed future date instead 
of upon demand, in any manner contributed to the loss of the money, 
or that defendant administrator ever made demand for the money 
and was prevented from receiving it by reason of the form of the cer- 
tificate of deposit. In fact, every inference is to the contrary, for 
when the bank closed defendant administrator lost therein, not only 
the deposit represented by the certificate in question, but also the 
balance in his open checking account, which was certainly payable 
upon demand at any time. 


REE 


Bank Not Required to Give Advance Notice of 
Dividend Reduction 


Where the owner of shares in a bank deposits them with 
the bank for safekeeping the bank will not be responsible for 
a loss sustained by the stockholder is selling the shares, because 
the bank did not notify the stockholder in advance that the 
dividend rate would be reduced. 

This was recently decided by the Supreme Court of Loui- 
siana in the case of McGaw v. Canal Bank & Trust Co., 135 


So. Rep. 670. 
The facts in this case as recited by the court in its opinion 
are as follows: 


The plaintiff, William H. McGaw, purchased from time to time 
certain blocks of shares of the capital stock of the Marine Bank & 
Trust Company, of New Orleans. As a result of these purchases, 
plaintiff was the owner on January 24, 1927, of 200 shares of said 
stock at a total cost to him of $37,177.89. On that date, plaintiff 
deposited his stock certificates with the Marine Bank & Trust Com- 
pany, through its trust department. The certificates were unindorsed, 
and were unaccompanied by any power of attorney. In the receipt 
executed by the bank the deposit was acknowledged and was stated 
to be “for the account of and subject to the order of” the depositor. 
It was also recited that the securities would be released to the depositor 
upon the return of the original receipt, unless he should notify the 
depositary to the contrary. No other instructions, written or oral, 
were given concerning the deposit. When the quarterly dividends on 
the stock were declared and paid, the bank, without charge, deposited 
the dividend checks to the depositor’s credit in his checking account. 

On June 7, 1928, plaintiff left New Orleans for an extended 
Western trip without leaving his address with the bank. On June 
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15, 1928, the bank advised its stockholders and the public generally 
that its regular quarterly dividend payable July 2, 1915, would be 
reduced from $3 to $2 per share. On July 3, 1915, the Marine Bank 
& Trust Company merged with the Canal Bank & Trust Company, 
of New Orleans, the latter institution taking over the former institu- 
tion and assuming its debts and liabilities. 

On September 28, 1915, plaintiff, who had returned to New Orleans, 
tendered the Canal Bank, as the custodian of his stock, the receipt 
issued by the Marine Bank, together with a power of attorney to 
transfer the stock, coupled with a demand for the payment to him 
of $37,177.89, which he claimed to be the market value of his stock 
prior to the announcements of the reduction in dividends and the 
merger of the two banks. On the refusal of plaintiff’s demand by 
the Canal Bank, plaintiff withdrew his stock from the custody of that 
institution by surrendering his receipt. After the withdrawal, plain- 
tiff sold the stock on the open market, receiving therefor the sum of 
$21,980. Plaintiff then brought this suit against the Canal Bank & 
Trust Company and the Marine Bank & Trust Company, in solido, 
for $15,197.89, the difference between $37,177.89 that he paid for the 
stock and $21,980 for which he sold the stock. The court below 
dismissed the suit, and plaintiff appealed. 


In holding that these facts did not impose any liability 


upon the bank the court said: 


Plaintiff does not deny that he received from the bank the identical 
stock certificates which he had intrusted to its care. His complaint 
is, that due to the alleged fault of the bank in failing to inform him 
that its rate of dividend must be reduced he was not afforded the 
opportunity of selling his stock without loss on the open market. 
Plaintiff does not dispute that he received the same notice of the con- 
templated reduction of the quarterly dividend payable July 2, 1928, 
as his costockholders in the bank received. His contention seems to 
be that the bank is responsible to him in damages because he was not 
given notice in advance of the general notice issued to the stockholders 
that the dividend would be reduced in order that he might have shifted 
the loss, incident to the resulting depreciation of his stock, from his 
own shoulders to the shoulders of the general public, who were without 
such information. We think the contention is untenable. 

The deposit was purely gratuitous. No reward was promised or 
given the bank for the safe-keeping of the stock certificates. Nor was 
the fact that plaintiff was a general depositor of the bank sufficient to 
hold the bank to that rigid accountability incident to a deposit for 
hire, or one in which the depositary expressly agrees to be answerable 
for all neglects. None of the conditions set forth in article 2938 of 
the Civil Code entered into the agreement of the parties. The bank’s 





940 THE BANKING LAW JOURNAL 


receipt was merely an agreement to preserve the stock certificates 
and to release them upon the order of the plaintiff. The depositary is 
bound to use the same diligence in preserving the deposit that he uses 
in preserving his own property. Civ. Code, art. 29387. He cannot 
use the thing deposited without the express or implied permission of 
the depositor. Civ. Code, art. 2940. He ought to restore the precise 
object which he received. Thus, a deposit of coined money must be 
restored in the same specie in which it was made, whether it has 
sustained an increase or diminution of value. Civ. Code, art. 2944. 
And the depositary is only bound to restore the thing in the state in 
which it is at the moment of restitution. Deteriorations, not effected 
by any act of his, are to the loss of the depositor. Civ. Code, art. 2945. 

We do not find that the bank failed to comply with the obligations 
imposed upon depositaries under the codal articles. It safely pre- 
served plaintiff’s property, and returned it to him in kind. Civ. Code, 
art. 2926. Whatever loss plaintiff suffered, by reason of the deprecia- 
tion in value of his stock, was not due to gross or inexcusable negli- 
gence on the part of the bank, but to the general depressed business 
conditions, reflected in smaller earnings and warranting the bank’s 
directors to reduce the dividend. As soon as this action was determined 
upon, plaintiff, in common with his costockholders, was advised by 
letter and by advertisements in the daily newspapers. 


LEE 
Liability of Bank as Stockholder in Another Bank 


Where a bank, without lawful authority, purchases stock 
in another bank, it will not be subject to the stockholder’s 
statutory liability upon the failure of the second bank. 
Citizens’ Bank & Trust Company v. Mabry, Supreme Court 
of Florida, 136 So. Rep. 714. 

In this case the Citizens’ Bank & Trust Company owned 
shares of stock in the Franklin Bank. The latter bank subse- 
quently became insolvent. In holding that the Citizens’ Bank 
was not subject to the liability imposed by statute on stock- 
holders generally the court said: 


In Lassiter & Co. v. Taylor, 99 Fla. 819, 128 So. 14, 19, 69 
A. L. R. 689, in an opinion written by Mr. Commissioner Davis, this 
court said, quoting with approval from Berka v. Woodward, 125 
Cal. 119, 57 P. 777, 45 L. R. A. 420, 73 Am. St. Rep. 31: 

“This, then, is the undoubted rule, that, when a contract is 
expressly prohibited by law, no court of justice will entertain an action 
upon it, or upon any asserted rights growing out of it. And the 
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reason is apparent; for to permit this would be for the law to aid 
in its own undoing. Says the Supreme Court of the United States 
in President, etc., v. Owens, 2 Pet. 527 [7 L. Ed. 508]: ‘No court of 
justice can, in its nature, be made the handmaid of iniquity. Courts 
are instituted to carry into effect the laws of the country. How can 
they become auxiliary to the consummation of violations of law? 
There can be no civil right where there can be no legal remedy, and 
there can be no legal remedy for that which is itself illegal.’ And 
again the same august tribunal, in Coppell v. Hall, 7 Wall. 542 [19 
L. Ed. 244], says: 

“Whenever the illegality appears, whether the evidence comes 
from one side or the other, the disclosure is fatal to the case. No 
consent of the defendant can neutralize its effect. A stipulation in 
the most solemn form to waive the objection would be tainted with 
the vice of the original contract and void for the same reasons. 

** “Where the contamination reaches it destroys. The principle to 
be extracted from all the cases is that the law will not lend its support 
to a claim founded on its own violation.’ ” 

In Escambia Land & Mfg. Co. v. Ferry Pass Inspectors, etc., Asso- 
ciation, 59 Fla. 239, 52 So. 715, 717, 188 Am. St. Rep. 121, it was 
said: “Courts will take notice of their own motion, too, of illegal 
contracts which come before them for adjudication, and will leave 
the parties where they placed themselves.” To like effect is Stewart 
v. Stearns & Culver Lbr. Co., 56 Fla. 570, 48 So. 19, 24 L. R. A. 
(N. S.) 649. 

There appears to be no statute prohibiting national banks from 
holding stock in other corporations, yet because national banks are 
not specifically authorized to hold stock in other corporations, the 
Supreme Court of the United States has repeatedly held that a 
national bank cannot lawfully purchase and hold the stock of another 
corporation as an investment and in case of such an actual purchase 
by a national bank it is not estopped to deny its liability as an 
apparent stockholder on assessment of such stock ordered by the 
Comptroller of the Currency. See First National Bank of Concord 
v. Hawkins, 174 U. S. 364, 19 S. Ct. 739, 43 L. Ed. 1007; Cal. 
National Bank v. Kennedy, 167 U. S. 862, 17 S. Ct. 831, 42 L. Ed. 
198; Shaw v. National German-American Bank of St. Paul, 199 U. S. 
603, 26 S. Ct. '750, 50 L. Ed. 328; Scott v. Deweese, 181 U. S. 202, 21 
S. Ct. 585, 45 L. Ed. 822: First National Bank of Ottawa v. Con- 
verse, 200 U. S. 425, 26 S. Ct. 306, 50 L. Ed. 537. 

Section 2 of chapter 7269, Act of 1917, brought forward as section 
4152, R. G. S., section 6084 C. G. L., provides in part as follows: 
“Tt shall be unlawful for any bank or trust company organized under 
the laws of this State and doing business in this State, to directly or 
indirectly invest anv of the funds of said bank or trust company in 
stock of any incorporated company in this State or elsewhere, except 
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the stock of the Federal reserve bank of this district.” As under the 
provisions of this statute a bank or trust company is prohibited from 
either directly or indirectly investing its funds in the capital stock 
of any other corporation except in the Federal Reserve Bank of this 
district, it is immaterial whether Citizens’ Bank & Trust Company 
acquired the stock by direct purchase or acquired it by reason of 
having accepted it as security for a loan, and the act of the bank was 
ultra vires and void, and the liquidator of the Franklin Bank cannot 
enforce the payment of the stock assessment made by the Comptroller 
on the capital stock so held by Citizens’ Bank & Trust Company. 


SERRE, 


Executor Not Entitled to Recover Deposit of 
Estate Funds from Insolvent Bank 


In April, 1931, Surrogate Slater of the Surrogate’s Court 
of Westchester County, New York, rendered a decision to the 
effect that upon the failure of a bank in which estate funds 
have been deposited the executor may recover the funds in full 
in a discovery and delivery proceeding. The decision, Matter 
of Grossman, 249 N. Y. Supp. 766, was discussed in the May, 
1931 issue of the Banking Law Journal at page 335. The Sur- 
rogate based his decision on the theory that an executor cannot 
lawfully part with title to funds belonging to the estate and 
that, therefore, when a deposit of estate funds is made by an 
executor, the bank of deposit instead of becoming a debtor, 
becomes a bailee, the title to the deposit remaining with the 
depositor and the money, while in the custody of the bank, 
being subject at all times to the order of the executor. 

In a recent case, Matter of Kruger’s Estate, 249 N. Y. 
Supp. 772, Surrogate Wingate of the Surrogate’s Court of 
Kings County, New York, refused to follow the decision of 
Surrogate Slater. In this case it appeared that the administra- 
tor of the estate of Meyer Kruger opened an account for the 
‘estate with the Bank of United States. Subsequently that 
bank passed into the hands of the superintendent of banks 
at a time when the estate had a credit balance of $4,767.77. 
Payment of this sum was demanded and it was refused. There- 
upon the administrator sought an order directing the superin- 
tendent of banks to turn over to him the funds of the estate 
deposited in the insolvent bank. 
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The surrogate pointed out that an executor or other repre- 
sentative who, through neglect, fails to obtain interest on funds 
in his hands, becomes personally liable; and that since the 
retention of the fund of an estate by an executor or administra- 
tor is ordinarily of short duration the proper method of em- 
ploying surplus funds is to deposit them in a bank. He then 
discussed the question as to whether a deposit of the funds 
constitutes the bank a debtor of the depositor or a bailee. He 
held that the presumption is that a deposit by a fiduciary 
creates the relation of debtor and creditor between the bank 
and the depositor, especially where there is an arrangement 
for the payment of interest, and that while this presumption 
may be rebutted by proof of an understanding effecting a bail- 
ment, in the absence of such showing the presumption will 
prevail and will preclude a summary recovery of the funds 
against the bank or its liquidator or receiver. In accordance 
with these views the court held that the administrator in the 
present case was not entitled to recover. 

In the opinion the surrogate referred to the decision of 
Surrogate Slater and expressed his refusal to adopt the 
doctrine that an executor is without authority to permit the 
title to estate funds to pass from him. He pointed out that 
while an executor may not unlawfully permit title to pass he 
is hound to pass title in the performance of certain of his duties 
such as paying debts and legacies and rendering estate funds 
productive. 

The following paragraphs are quoted from the opinion 
written by Surrogate Wingate: 


As was pointed out by the Supreme Court of the United States in 
Marine Bank v. Fulton County Bank, 2 Wall. 252, at page 256, 17 
L, Ed. 785: ‘All deposits made with bankers may be divided into 
two classes, namely, those in which the bank becomes bailee of the 
depositor, the title to the thing deposited remaining with the latter; 
and that other kind of deposit of money peculiar to banking business, 
in which the depositor, for his own convenience, parts with the title 
to his money, and loans it to the banker; and the latter, in considera- 
tion of the loan of the money and the right to use it for his own profit, 
agrees to refund the same amount, or any part thereof, on demand.” 

The latter relation which, no doubt as a result of the fact that it is 
vastly more common, has been held to be presumed to exist (Genesee 
Wesleyan Seminary v. United States Fidelity & Guaranty Co., 247 
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N. Y. 52, 55, 159 N. E. 720, 56 A. L. R. 964), is described by the 
Court of Appeals in Baldwin’s Bank of Penn Yan v. Smith, 215 N. Y. 
76, at page 82, 109 N. E. 138, 140, L. R. A. 1918F, 1089, Ann. Cas. 
1917A, 500, as follows: “. . . The relation of debtor and creditor, not 
of agent and principal, exists between a bank and its depositor. Aetna 
National Bank v. Fourth National Bank of N. Y. [46 N. Y. 82, 7 Am. 
Rep. 314] supra; Jordan v. National Shoe & Leather Bank of N. Y., 
74 N. Y. 467, 30 Am. Rep. 319; Straus v. Tradesmen’s Nat. Bank, 
122 N. Y. 379, 25 N. E. 372; Shipman v. Bank of the State of New 
York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 
821; Cassidy v. Uhlman, 170 N. Y. 505, 63 N. E. 554. The money 
deposited becomes a part of the bank’s general funds. The bank 
impliedly contracts to pay its depositor’s checks, acceptances, notes 
payable at the bank, and the like, to the amount of his credit. Citizens’ 
National Bank of Davenport v. Importers’ & Traders’ Bank of N. Y., 
119 N. Y. 195, 23 N. E. 540. But in discharging its implied obliga- 
tion it pays its own money as a debtor, not its depositor’s money as 
an agent. = 

The alternate relationship is depicted by the Appellate Division of 
this Department in Van Wagoner v. Buckley, 148 App. Div. 808, at 
page 811, 1383 N. Y. S. 599, 601, as follows: 

“. . . A bailee acquires no title to the subject of a bailment, but 
has only the right to possession thereof, subject to the conditions 
imposed in the creation of the bailment, a possessory interest author- 
izing the defense of the right to such possession until the termination 
of such bailment. 

“The fund so deposited with the trust company by direction of 
the aforesaid order never became its: property, and did not pass to 
the superintendent of banks when he took possession of the trust com- 
pany, its assets and business, nor did he then acquire, as against the 
veal owner thereof, any right to any property in the custody of the 
trust company which it did not own. Corn Exchange Bank of Chi- 
cago v. Blye, 101 N. Y. 303, 306, 4 N. E. 635; First National Bank 
of Montgomery v. Armstrong (C. C.) 36 F. 62.” 

It must be apparent, therefore, that such a bailment amounts 
merely to a physical custody for safe-keeping, in like manner as if 
the particular currency which is its subject were locked in a safe 
deposit box. The basic nature of such an arrangement precludes the 
possibility of its use by the custodian, and, under the familiar prin- 
ciples hereinbefore noted, it is only the privilege of use which gives 
rise to the obligation to compensate by the payment of interest. 
Indeed, such service of caring for the property of another would, on 
usual principles, give rise to a presumption that the bailor is under 
obligation to make payment for the benefit conferred. ‘A fortiori. 
therefore, any payment by the custodian to the bailor would be most 
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anomalous, and, if such payment is made by a bank, it would raise an 
extremely strong presumption that the arrangement was not a bail- 
ment, but the ordinary banking relation described in Baldwin’s Bank 
of Penn Lan v. Smith, supra. 

But it is urged by counsel in the case at bar, on the authority of 
Matter of Grossman,—Misc. Rep.—, 249 N. Y. S. 766, that “the 
executor, or other fiduciary, is without authority to permit the title 
to the trust asset to pass from him to any person or corporation.” 

This court cannot adhere to such thesis, which it believes to be 
contrary to many of the fundamental obligations of such fiduciaries. 
Unquestionably he may not unlawfully permit title to pass, but he 
is under obligation to pass title in the very performance of his primary 
duties of paying debts and legacies, and his noted obligation to render 
the fund productive inevitably involves a surrender of title. He will 
not be permitted wantonly or negligently to pass title in a manner 
inimical to the interests ot his cestuis que trustent, but to assume that 
the customary bank deposit, creating the relation of debtor and 
creditor, is such diversion, is to beg the question at issue. 

In the opinion of this court, the true rule is enunciated with especial 
clearness by the Supreme Court of the state of Kansas in Phillips v. 
Yates Center National Bank, 98 Kan. 383, page 388, 158 P. 23, 25, 
L. R. A. 1917A, 680, as follows: “In view of the manner in which 
business in this country is ordinarily conducted, the natural course 
to be pursued by the custodian of a fund to which additions are con- 
tinually being made, and from which payments may be demanded at 
any time, is to place it on general deposit in a bank and check upon 
it as occasion arises. A special deposit is not necessarily any safer 
than a general one, and is usually regarded as more hazardous. ‘To 
keep the money in his personal possession would often involve an 
unreasonable risk, and to place it in a safety deposit box, where that 
is available, involves too cumbersome a method of disbursement to 
be at all in keeping with modern customs. We do not think the Legis- 
lature must be regarded as intending that all funds in the hands of 
custodians charged with their safe-keeping must be withdrawn from 
circulation, unless the statute expressly authorizes their deposit in 
a bank... .” 

The state of New York, in consequence of its stringent laws regu- 
lating banking activities, has fortunately been comparatively free 
from questions of the nature here involved. As a result, adjudications 
of our courts respecting the nature of the relationship between a 
fiduciary and the bank in which he places the estate money are com- 
paratively rare. With the exception of Matter of Grossman, supra, 
their uniform purport has been to declare that, in the absence of clear 
express contrary stipulation or agreement, the usual banking relation 
of debtor and creditor was constituted. .. . 

On reason and authority, therefore, this court determines that in 
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the case of fiduciary as well as private funds deposited in usual course 
in a bank, there is a presumption that the relation of debtor and 
creditor is constituted, which presumption becomes exceedingly strong 
where the arrangement with the bank contemplates the payment of 
interest. This presumption may be rebutted by a demonstration of 
understanding or express condition effecting a bailment, but in the 
absence of such showing, will prevail, and will preclude a summary 
recovery against the bank or its liquidator or receiver. 

The court refrains from the expression of any opinion as to whether 
such a deposit may or may not be entitled to a preference in the usual 
liquidating process, as this is a question for the determination of the 
particular Supreme Court in which the liquidation is conducted. 
Banking Law, § 78. 
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Banking Decisions 


In this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


CASHING BAD CHECK BY EMPLOYEE NOT 
COVERED BY FIDELITY BOND 





Louis Pizitz Dry Goods Co. v. Fidelity & Deposit Co. of Maryland, 
Supreme Court of Alabama, 136 So. Rep. 800 





The cashing of a bad check by an employee, using therefor his 
employer’s funds, the employee acting in good faith and without 
intending to defraud, is not a ‘‘willful misapplication’’ within the 
meaning of that expression as used in the employee’s fidelity bond, 
even though in cashing the check the employee violated one of the 
employer’s rules. In such a case there can be no recovery by the 
employer on the bond. The rule of the employer which the employee 
broke was to the effect that no check should be cashed by any em- 
ployee unless the same had been marked ‘‘QO. K.’’ by a designated 
officer of the employer. 


Action on a fidelity bond by the Louis Pizitz Dry Goods Company 
against the Fidelity & Deposit Company of Maryland. From a judg- 
ment for defendant, plaintiff appeals. Affirmed. 


Count 1 of the complaint is as follows: 


‘1, Plaintiff claims of the defendant the sum of Four hundred 
ninety five Dollars ($495.00), with interest thereon from to-wit the 5th 
day of March, 1926, as damages for the breach of a certain obligation 
entered into between the plaintiff and the defendant on to-wit the 4th 
day of December, 1920, and extended from year to year thereafter and 
in force throughout, to-wit, the month of February, 1926, whereby the 
defendant agreed to pay to the plaintiff within ninety days after the 
proof of loss the amount of any loss, in respect of any moneys, funds, 
securities, or other personal property of the said plaintiff, or for which 
it might be responsible, which any person filling the office or position 
named in the schedule thereto attached, or added there to by acceptance 
notice, as therein provided for, might, while performing the duties of 
such office or position, directly or by collusion with others, cause to the 
said plaintiff, not exceeding, however, the sum set opposite the name of 
such office or position in said schedule or in said acceptance notice 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 170. 
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through any act of fraud, dishonesty, larceny, embezzlement, forgery, 
misappropriation, wrongful abstraction or wilful misapplication. 

‘‘And the plaintiff avers that in the schedule thereto attached was 
named the office of General Cashier, and the amount set opposite the 
name of such office or position in said schedule was the sum of Ten 
Thousand Dollars ($10,000.00) and the plaintiff avers that the person 
filling such office or position on to-wit February 25th, 1926 did wilfully 
misapply the funds of the plaintiff, while performing the duties of such 
office or position by cashing a check drawn on said date by Ahrens-Rich 
Auto Company, on the North Birmingham Trust and Savings Bank, for 
the sum of Four Hundred Ninety Five Dollars ($495.00), payable to 
eash, contrary to the instructions of the plaintiff payment of which said 
check was refused by the Bank on which it was drawn, and which said 
check cannot be collected from the drawer.’’ 

‘‘And the plaintiff avers that due notice of such loss was given the 
defendant, and that the said defendant, after investigating the said 
claim, denied liability, under said bond for the same, and has failed or 
refused after receiving notice of such loss to pay the same to the plain- 
tiff. all to its damage in said sum with the interest thereon. 

‘*Plaintiff avers that said check was intentionally and knowingly 
cashed by such person in disobedience of a general rule established by 
the plaintiff and then in force, and known to the said employees, that no 
checks should be cashed by employees unless same had been marked, 
‘O. K.,’ by a designated officer of plaintiff, and that such check was not 
so marked but without intent to injure or defraud the plaintiff.’’ 


R. B. Evins, of Birmingham, for appellant. 

London, Yancey & Brower and J. K. Jackson, all of Birmingham, 
for appellee. 

GARDNER, J.—The suit is upon a fidelity bond, and the question 
presented for decision is whether or not a disbursement of the funds of 
the employer by the employee in disregard of the known rules of the 
former, but innocently so far as regards any intent to injure or defraud, 
is a willful misapplication thereof within the meaning of the language 
of the bond, the substance of which is set out in count 1 of the complaint 
appearing in the report of the ease. 

We have examined with much care the authorities relied upon by 
counsel for appellant (among them: May v. N. Y. Motion Picture Cor- 
poration, 45 Cal. App. 396, 187 P. 785; Green v. U. S. Fid. & Guar. Co., 
135 Tenn. 117, 185 8. W. 726; Buchanan v. Cook, 70 Vt. 168, 40 A. 102; 
Anderson v. Horn, 116 N. Y. 336, 22 N. E. 695; People v. Brooks, 1 
Denio (N. Y.) 457, 43 Am. Dec. 704; I. C. R. R. Co. v. Leiner, 202 Il. 
624, 67 N. E. 398, 95 Am. St. Rep. 266; U. 8S. v. Britton, 107 U. S. 655, 
28. Ct. 512, 27 L. Ed. 520), defining the meaning of the words ‘‘wilful’’ 
and ‘‘misapplication’’ as used in the various connections there treated, 
and have considered the argument in the light of the well-recognized 
rule that doubtful language in instruments of this character is to be 
construed most favorably to the insured. 25 Corpus Juris, 1901; II. 
Surety Co. v. Donaldson, 202 Ala. 183, 79 So. 667, 
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This rule, however, as has been well said, is not to be carried to the 
extent of construing such a contract contrary to the manifest intention 
of the parties, for such intention is the ‘‘pole star’’ of all rules of con- 
struction. 25 Corpus Juris, 1092. The above-noted authorities do not 
concern a contract as that here presented, and, from our examination 
of those authorities dealing with analogous situations, we are not per- 
suaded the trial court incorrectly ruled in the construction of the instru- 
ment here in question. The meaning of a word is largely to be determined 
by the connection in which it is used (Street v. Treadwell, 203 Ala, 68, 
82 So. 28), and a fidelity bond is to be construed according to its con- 
text. 25 Corpus Juris, 1092. 

We are rather persuaded that the well-known and ancient maxim, 
noscitur a soclis—the meaning of a doubtful word may be ascertained 
by reference to the meaning of words associated with it—broader in its 
scope than the kindred maxim ejusdem generis (State v. Western Union, 
196 Ala. 570, 72 So. 99; 46 Corpus Juris 496), is here of controlling 
influence, and has, we think, been so considered by the courts constru- 
ing like bonds. 

A few of the cases more directly in point will be noted. A statute 
of the state of Texas (Rev. St. 1911, art. 574) required the execution 
of a bond by the cashier of a state bank, ‘‘conditioned to pay the bank 
such pecuniary loss as the bank may sustain of money or other valuable 
securities embezzled, wrongly abstracted or wilfully misapplied by said 
ofticer.’? The suit was upon a bond so conditioned, and the court, 
speaking of the proper meaning of the words ‘‘willful misapplication,’’ 
said: ‘‘ Willful misapplication as described in the statutes means a mis- 
application, willfully and unlawfully made by one or more of the officers 
of the bank, of the money, funds, or credits of the bank, and done with 
intent to injure the bank, and the funds so misapplied must be con- 
verted to the use of the officer or officers making such misapplication or 
to the use of some other person than the bank.’’ Maryland Casualty 
Co. v. Farmers’ State Bank (Tex. Civ. App.) 258 S. W. 584, 586. 

The case of Chapman, Commissioner of Banking v: Nieman et al. 
(Tex. Civ. App.) 276 S. W. 302, was of like character and to like effect. 
The case of Kansas Flour Mills Co. v. American Surety Co., 98 Kan. 
618, 158 P. 1118, is here much in point, as the pertinent language of 
the bond was similar to that in the instant case, with the exception that 
just preceding the word ‘‘misapplication’’ the word ‘‘wilful’’ is 
omitted, an omission that by no means lessened the weight of the au- 
thority as here applicable. Answering the argument that the word 
‘“misapplication’’ speaks for itself, and includes applications merely 
amiss and not vicious because of moral turpitude, the court said: 


‘The court is not willing to accept this interpretation of the bond. 
All the words used should be considered as employed for a purpose, 
and the collocation should be taken into account in arriving at their 
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meaning. So considered, it is plain the purpose of the bond was to 
cover all kinds of depravity. Some kinds were named in terms having 
fixed and definite legal meanings— fraud,’ ‘forgery,’ ‘theft,’ ‘embezzle- 
ment.’ In order that other kinds might not sift through this enumera- 
tion, words more general in their signification were inserted— dishon- 
esty,’ ‘wrongful abstraction.’ The term ‘wrongful abstraction’ does not 
sum up all that goes before it, but fills some of the gaps in what goes 
before, and the word ‘misapplication’ was manifestly employed to at- 
tain the same end. If this were not true, we would have one field of 
conduct, embracing many varieties, covered with great particularity 
and in the utmost detail, while another and distinct field, embracing just 
as many varieties of innocent conduct—error, omission, mistake, over- 
sight, neglect—was covered by a single word, ‘misapplication,’ which is 
ambiguous. The word is commonly used to denote use of money or 
property improperly, illegally, or wrongfully in the corrupt sense. 
Under these circumstances the court concludes the word was inserted to 
complete the thought and purpose indicated by the preceding words, 
and not to introduce and deal with a new class of acts.’’ 


We have thus freely quoted from the Kansas court as the language, 
tersely and concisely stated, so clearly states our view. Other courts 
have likewise approved the decision. The Mississippi court, in the re- 
cent case of Seelbinder v. American Surety Co., 155 Miss. 21, 119 So. 
357, with language of the bond practically identical with that in the 
instant case, gave full application to the Kansas decision, and so like- 
wise with the South Carolina court in Salley v. Globe Indemnity Co., 
133 S. C. 342, 181 S. E. 616, 43 A. L. R. 971. The New Jersey court in 
Roseville Trust Co. v. American Surety Co., 91 N. J. Law, 588, 103 A. 
182, 183, reached a like conclusion as to the meaning of those words in 
a fidelity bond, saying: ‘‘The funds of a trust company are ‘willfully 
misapplied’ by its teller when he converts them to his own use or benefit, 
or to the use and benefit of some one other than the trust company, with 
intent to injure and defraud the trust company.’’ The case from the 
New York court of First National Bank v. National Surety Co., 243 N. 
Y. 34, 152 N. E. 456, 459, 46 A. L. R. 967, cannot be said to constitute 
an authority either way, due to the addition of the words in the bond, 
‘‘or any other dishonest or criminal act,’’ following the words ‘‘misap- 
plication or misappropriation,’’ unless it be, if that may be considered 
a matter of any importance, that the parties themselves by the language 
used indicated their construction of these words in harmony with that 
given by the courts. 

Appellant cites Federal Surety Co. v. State of Oklahoma, 116 OkI. 
186, 243 P. 936, 938, 46 A. L. R. 973, where the language of the bond 
was similar to that here considered and where recovery was allowed, 
stressing the fact that the court made no mention of a necessity to show 
an intent to injure or defraud. But a reading of the opinion discloses 
that such a discussion would have been entirely superfluous and useless, 
for the fraudulent conduct of the bank official was too glaring and well 
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established to need comment, further than to call from the court the 
satirical remark: ‘‘When the Pensacola bank was taken over by the 
bank commissioner of Oklahoma, there was found to be cash on hand 
to the extent of $6.62, and the record fails to disclose whether this sum 
was left there designedly or was overlooked by the Browns and Harri- 
sons, but with this phase of the situation, we are not called upon to 
deal.’’ 

But we forego further discussion, The authorities which we consider 
more directly in point fully support the ruling of the trial court, while 
we find no analogous case to the contrary. The words ‘‘wilful misap- 
plication’’ are so closely associated with the words preceding as to take 
color therefrom, and we think, in line with the current authority else- 
where, that they were so inserted to complete the thought and purpose 
indicated by these preceding words, and, as stated by the Kansas court, 
‘not to introduce and deal with a new class of acts.’’ 

Our conclusion is therefore that the trial court correctly ruled, and 
the judgment will accordingly be here affirmed. 

Affirmed. 


BANK’S RIGHT TO APPLY DEPOSIT TO NOTE 





Polkowitz v. Goldberger, District Court of New Jersey, Perth Amboy 
County, 156 Atl. Rep. 1 





Where the bank deposit of a deceased person is attached in a 
proceeding to recover funeral expenses, the bank will not be per- 
mitted to apply the deposit to the satisfaction of an unmatured note 
of the depositor, where it does not appear that the decedent’s estate 
is insolvent. 


Suit by Joseph Polkowitz against Melvina Goldberger, executrix of 
the estate of Klara Weiss, in which plaintiff attached moneys to the 
credit of decedent in the First National Bank. 

Decree ordering bank to pay amount of judgment recovered by 
plaintiff against estate. 

Jacob Polkowitz, of Perth Amboy, for plaintiff. 

Lewis Jacobson, of Perth Amboy, for defendant. 


GOLDBERGER, J.—The plaintiff instituted a suit by attachment 
on or about the 10th day of April, 1931, against the defendant to re- 
cover funeral expenses incurred in burying Klara Weiss, deceased, 
whose death occurred February 8, 1931, The writ was duly executed 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 608. 
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on the 1lth day of April, 1931, by attaching moneys to the credit of 
the decedent in the First National Bank, which moneys the bank ad- 
mitted was on deposit at that time. Final judgment was entered on 
the 5th day of June, 1931, in the presence of the defendant, who entered 
an appearance at that time. Thereafter, a rule was entered ordering 
said bank to show cause why moneys attached should not be paid to the 
plaintiff to satisfy the judgment. 

The bank resists such payment on the grounds that the attachment 
is illegal, and therefore not binding on it; and further claims a right 
of set-off, alleging that the deceased was indebted to it on a note which 
became due on February 19, 1931. 

The bank can make no objection to the validity of the judgment 
where the executrix, as in the instant case, waived her right to do so, if 
any she had, by entering her appearance. 

The great weight of authority appears to be against the right to set- 
off, where the debt has not matured. Jordan v. National Shoe & Leather 
Bank, 74 N. Y. 467, 30 Am. Rep. 319; Kortjohn v. Continental Bank, 
63 Mo. App. 166; Bank v. Proctor, 98 Ill. 558; Bradley v. Thompson, 
98 Mich. 449, 57 N. W. 576, 23 L. R. A. 305, 39 Am. St. Rep. 565 (see 
46 L. R. A. [N. S.] 1059, for compilation of cases). 

New York, while asserting the broad general proposition, qualifies it 
in two ways: First, if the note is a demand note, and second, if the 
estate is insolvent. 

The following cases cited by counsel for the defendant, Camden 
National Bank v. Green, 45 N. J. Eq. 546, 17 A. 689; Feick v. Hill 
Bread Co. (N. J. Ch.) 99 A. 851, are not in point. 

In the first case, the court permitted set-off on equitable principles 
and on facts not present in the instant case. In the second case, the 
estate was declared insolvent and the question of set-off was not raised. 

In the more recent case of Kurtz v. County National Bank, 288 Pa. 
472, 136 A. 789, 51 A. L. R. 1475, the court holds that where insolvency 
intervenes, bank deposits cannot be appropriated in satisfaction of un- 
matured debt, and where, as in this case, no allegation has been made 
that the estate is insolvent, and death has intervened before maturity, 
set-off should not be allowed. 

The mere fact that the bank learns of the insolvency (or as in this 
ease, death) gives it no right to secure a preference by acting to the 
prejudice of others in seizing assets, which all creditors are entitled to 
have administered through appropriate legal channels. Kurtz v. County 
National Bank, supra. 

On equitable principles, although not under the statute of set-off, 
the bank may set off against insolvent decedent’s deposit the amount 
due on notes of insolvent not due at his death. In the absence of in- 
solvency or an equivalent equity, a debt which has not matured cannot 
be set off against a debt which has. 
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Insolvency in fact, not confessed, or not legally established by bank- 
ruptey or otherwise, will not warrant set-off of an unmatured debt. 
Sullivan v. Merchants’ National Bank, 108 Conn. 497, 144 A. 34; Wiley 
y. Bunker Hill National Bank, 183 Mass. 495, 67 N. E. 655. 

As neither of the parties has raised the question of the right to issue 
execution, or right to issue the said rule, the same will be considered 
waived. Boynton v. Sandford’s Ex’r, 28 N. J. Eq. 184. 

The right to set off a demand must be vested, the demand sought to 
be set off must be one upon which an action might have been com- 
menced at the time of decedent’s death. Waterm. Set-off 78. 

Funeral expenses, being a preferred claim, have priority over the 
defendant’s claim to set off an unmatured debt. No equities having 
been claimed or any insolvency alleged, the rule will be made absolute, 
and the bank ordered to pay the amount of the judgment due for 
funeral expenses. 


ACCOMMODATION TRADE ACCEPTANCE 





Union Bank & Trust Co. v. Pine Ridge Coal Co., Supreme Court of 
Michigan, 238 N. W. Rep. 261 





The fact that the president of a bank, who discounted a trade 
acceptance and afterwards turned it over to the bank for value, had 
knowledge that the acceptance was made for accommodation will 
not relieve the acceptor from liability to the bank. 


Error to Cireuit Court, Wayne County; Frank L. Doty, Judge. 

Action by the Union Bank & Trust Company against the Pine Ridge 
Coal Company. Judgment for defendant, and plaintiff brings error. 

Reversed and remanded, with directions. 

Carey, Armstrong, Weadock & Essery, of Detroit, for appellant. 

Havelock J. Northmore, of Detroit (Lightner, Oxtoby, Hanley, 
Crawford & Dodd, of Detroit, of counsel), for appellee. 


SHARPE, J.—The plaintiff is a state bank, located at Huntington, 
in West Virginia. The defendant is a Michigan corporation, engaged 
in the business of buying and selling coal. On January 25, 1926, the 
defendant entered into a contract with the Buffalo Thacker Coal Com- 
pany, a West Virginia corporation, engaged in the mining of coal in 
that state, under which the defendant secured the exclusive sales agency 
of that company’s output at a commission of 8 per cent. of the selling 
price thereof. On June 12th of that year, A. D. Cronin, the president 





NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 21. 
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of the defendant company, was in Huntington and called upon L. R. 
Reese, the president of the Buffalo Thacker Coal Company. The Buffalo 
Company was at that time indebted to the defendant in the sum of 
about $70,000 for advances made to it in cash and trade acceptances, 
It was then also indebted to the plaintiff bank in the sum of $9,000 on 
a note long since past due, on which Robert L. Archer, the president of 
the bank, was an indorser. 

Mr. Reese at that time told Mr. Cronin that he had an opportunity 
to secure an order for 100 cars of coal from the West Virginia Coal 
Company and asked Mr. Cronin to make an advance therefor; that for 
want of ready money he was unable to operate the company’s mines. 
After some discussion, Cronin consented to sign trade acceptances for 
$6,500, if Reese could get them discounted. Reese thereupon telephoned 
Archer, plaintiff’s president, and secured his promise to discount the 
acceptances. They were prepared, one for $3,500 and the other for 
$3,000, payable in 30 days, and signed by Reese and Cronin as presi- 
dents of their respective companies. Archer personally discounted the 
acceptances, giving Cronin his check on plaintiff bank for $6,400, which 
was duly paid. He afterwards turned them in to the plaintiff bank, 
receiving credit for $6,450 therefor. These acceptances were renewed 
on July 12, 1926, for 30 days. This action is brought to recover the 
amounts thereof. The case was tried before the court without a jury. 
He filed findings of fact and conclusions of law, and entered a judg- 
ment for defendant, of which plaintiff seeks review by writ of error. 

The conclusion reached by the trial court was thus stated: 


‘*]. Plaintiff bank was not a bona fide holder for value of these 
acceptances because Mr. Archer, president of the bank, was not a holder 
for value and assigned the acceptances to the plaintiff bank under cir- 
cumstances precluding the plaintiff from being a bona fide holder for 
value. 

**2. The defendant was an accommodation acceptor and the party 
primarily liable on the acceptances was the Buffalo Thacker Coal Com- 
pany. and the bank, not being a holder for value, cannot recover.’’ 


The applicable provisions of our Negotiable Instrument Law (2 
Comp. Laws 1929, § 9248 et seq.) will be referred to by sections. See- 
tion 64 (Comp. Laws 1929, § 9311) provides: ‘‘The acceptor by accept- 
ing the instrument engages that he will pay it according to the tenor 
of his acceptance. had 

Under this provision the acceptor of a bill of exchange is no longer 
to be considered as secondarily liable thereon. By his acceptance he 
becomes the principal debtor precisely like the maker of a note. 3 R. 
C. L. p. 1144. 

In their brief counsel for defendant say: ‘‘In view of the decision of 
the court, we must assume that the trial judge believed the testimony 
of Mr. Cronin wherein Mr. Cronin testified that before signing and de- 
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livering the trade acceptances, he informed Mr. Archer that the accept- 
ances were only to be paid out of the proceeds of the sale of coal to the 
West Virginia Coal Company, and particularly that he told Mr. Archer 
that his company, the Pine Ridge Coal Company, would not pay the 
acceptances. Mr. Archer admits that he knew the trade acceptances 
were not drawn against any merchandise sold to the acceptor, notwith- 
standing the fact that the instruments bore upon their face ‘the obliga- 
tion of the acceptor hereof arises out of the purchase of goods from 
the drawer.’ ”’ 

The record warrants the conclusion that it was understood between 
the parties at the time the acceptances were prepared and delivered to 
Archer that they were to be paid out of the coal to be delivered to the 
West Virginia company, but this fact in itself does not relieve the de- 
fendant of liability. Neither Archer nor the bank were in any position 
to compel payment from that source. Under defendant’s contract with 
the Buffalo Company, it had the exclusive right to make sales of all coal 
mined by that company. The trial court found that, after the Buffalo 
Company resumed operation of its mines, it ‘‘sent coal to the defendant 
company over a considerable period of time and until the complete 
obligations owing from the Buffalo Thacker Coa] Company to the de- 
fendant were taken care of with the exception of the amount of sixty- 
five hundred dollars ($6,500.00) as represented by said acceptances.’’ 

Before these shipments were made, the defendant, in a ‘‘night 
letter’’ sent to the Buffalo company on June 24th, complained that 
none had been made, and stated that, unless it received ‘‘shipping 
notices,’’ it would ‘‘repudiate Trade Acceptance advising Archer of 
same.’’ In a letter written to that company on July 6th, inclosing the 
renewal acceptances, defendant stated that the originals were given to 
get the mine started, and that ‘‘the money derived from this one hun- 
dred cars was to come to us, so that we could take care of our Trade 
Acceptanee.’’ 

The original acceptances do not appear in the record, but it is a 
significant fact that the renewals were accepted, payable at the First 
National Bank in Detroit. Mr. Reese testified: ‘‘I didn’t apply the 
money that was coming into the Buffalo Thacker Coal Company as the 
result of coal sales to the liquidation of these trade acceptances because 
Cronin told me to pay the old debt first.’’ 

We find nothing in the record to even indicate an agreement or 
understanding that either Archer or the plaintiff were to have any 
control over the proceeds of the shipments of coal to the West Virginia 
Company. 

That Archer knew that defendant’s acceptance was in the nature 
of an accommodation to the Buffalo company in no way affects defend- 
ant’s liability. Section 31 of the act (Comp. Laws 1929, § 9278) above 
referred to reads: ‘‘An accommodation party is one who has signed 
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the instrument as maker, drawer, acceptor, or indorser, without receiv- 
ing value therefor, and for the purpose of lending his name to some 
other person. Such a person is liable on the insrument to a holder for 
value, notwithstanding such bolder at the time of taking the instrument 
knew him to be only an accommodation party.’’ 

It clearly appears, as before stated, that plaintiff gave value for the 
acceptances. In Irwin v. Wolcott, 183 Mich. 92, 98, 149 N. W. 1035, 
1037, wherein a somewhat similar question was presented, it was said: 
‘‘The agreement authorized the discount of the note, and the fact that 
it was known to the cashier of the bank that the paper had been drawn 
for accommodation would not prevent the bank which discounted it for 
value, by giving credit to the company for the amount of the discount 
upon its account, from recovering thereon.”’ 

The defense must rest upon the claim of Mr, Cronin that it was 
agreed between him and Mr. Archer that the defendant should not be 
liable thereon. He testified: ‘‘I was talking to Mr. Archer, personally, 
right at the elevator, and it was agreed at that time that the West 
Virginia Coal Company would pay these trade acceptances.”’ 

It is difficult to understand how such an agreement could have been 
made when that coal company was in no way a party to the arrangement 
then being made. Mr. Archer, as a witness, denied that he had any con- 
versation with Mr. Cronin relative to the payment of the acceptances. 
He testified that Mr. Reese asked him if he would discount them, and 
he agreed to do so, and-.afterwards did so. 

These acceptances were signed by Mr. Cronin on June 12, 1926. He 
testified as a witness on December 2, 1930. One’s memory of an occur- 
rence after such a lapse of time is apt to be faulty. Subsequent events, 
about which there is no dispute, satisfy us that he was mistaken in say- 
ing that he told Archer that his company would not pay the acceptances. 
That it was expected that payment would be made out of the coal to be 
mined by the Buffalo Company and shipped to the West Virginia com- 
pany is apparent. Large shipments were so made, and defendant re- 
ceived out of the proceeds thereof a sufficient sum to reimburse it for 
the moneys theretofore advanced to the Buffalo Company and the 
amount of its other trade acceptances. 

The liability of the defendant is in no way affected by the fact that 
the acceptances on which the action is based were renewals. New Jersey 
Title G. & T. Co. v. McGrath, 246 Mich. 553, 224 N. W. 755. 

The conclusion reached renders it unnecessary to pass upon the ad- 
missibility of the evidence of the contemporaneous parol agreement 
varying the terms of the acceptances. 

The judgment is reversed and set aside, with costs to appellant, and 
the cause remanded, with directions to enter a judgment for the plain- 
tiff for the amount of the acceptances and interest thereon to the date 
of such judgment. 
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FAILURE OF BANK IN WHICH ESTATE FUNDS 
ARE DEPOSITED 





In re Kruger’s Estate, New York Surrogate’s Court, Kings County, 
252 N. Y. Supp. 688 





An administrator is not liable for the loss of estate funds through 
the failure of the bank in which they are deposited where, at the 
time of the deposit, neither he nor anyone else had any misgivings 
regarding the solvency of the bank. 


Proceedings by Louis Kruger to render and settle his account as ad- 
ministrator of the estate of Meyer Kruger, deceased. 

Decree for immediate judicial settlement. 

A. Bertram Samuels, of New York City (John E. Leddy, of New 
York City, of counsel), for Consolidated Indemnity & Ins. Co. 

Henry E. Coleman, of New York City, for administrator. 


WINGATE, S.—The legal questions at issue herein were in effect 
decided by this court in its former opinion involving this estate, re- 
ported in 139 Mise. Rep. 907, 249 N. Y. S. 772. The questions there 
passed upon concerned the propriety of issuing a direction to the Bank 
of the United States for a summary payment to this administrator of 
the estate fund which he had deposited therein. After careful consid- 
eration of the entire relationship involved, the court denied that ap- 
plication. 7 

In the present proceeding, the administrator voluntarily applies for 
the judicial settlement of his accounts and in this connection seeks, as a 
necessary preliminary to a recovery by the estate from his surety, to 
obtain a decree surcharging himself for the moneys so deposited by him 
in the Bank of the United States. 

No good purpose can be served by herein repeating at length the 
observations and authorities which fully appear in the former decision. 
While to a certain extent obiter therein, they are determinative of the 
precise questions here raised. 

Since the decision of the Court of Appeals in King v. Talbot, 50 N. 
Y. 76, 85, it has been the law of this state that ‘‘the just and true rule 
is, that the trustee is bound to employ such diligence and such prudence 
in the care and management, as in general, prudent men of discretion 
and intelligence in such matters, employ in their own like affairs.’’ 
This rule has been reaffirmed times without number. The latest con- 
sonant pronouncement by the Court of Appeals is found in Matter of 
Fulton Trust Co. of New York, 257 N. Y. 132, 136, 177 N. E. 397. See, 
also, Matter of Weston’s Estate, 91 N. Y. 502, 511; Costello v. Costello, 
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209 N. Y. 252, 261, 103 N. E. 148, 152; McCabe v. Fowler, 84 N. Y. 
314, 318; Crabb v. Young, 92 N. Y. 56, 66; Matter of Pollock’s Will, 
134 Mise. Rep. 212, 217, 236 N. Y. S. 149. As was noted in the Costello 
Case, ‘‘the law does not hold a trustee, acting in accord with such rule, 
responsible for errors in judgment.’’ 

This rule has been crystallized by statutory enactment in section 
265 of the Surrogate’s Court Act, which, so far as here pertinent, pro- 
vides that an estate fiduciary shall not ‘‘sustain any loss by the decrease 
or loss, without his fault, of any part of the estate or fund; but he 
shall . . . be allowed for such decrease or loss on the settlement of 
his accounts.’’ 

The Appellate Division of this department, in passing upon a similar 
question in Matter of Hurlbut’s Estate, 210 App. Div. 456, noted at 
page 458, 206 N. Y. S. 448, 449: 

‘‘The question, therefore, becomes one essentially of fact, namely, 
did the executor act in good faith, and did he use that degree of care 
and diligence which we would expect from one circumstanced as was the 
executor, charged with the execution of a trust. Ns 


As this court indicated in its former opinion, the action of the ad- 
ministrator in depositing the moneys of the estate in an ordinary com- 
mercial bank was the obvious and provident thing for him to do and 
was the only practicable manner in which he could adequately care for 
its funds. Not only does this seem self-evident on ordinary principles 
of administration of decedents’ estates, as noted on page 909 of the 
former opinion herein (139 Misc. Rep. 909, 249 N. Y. S. 772, 775), but 
all of the determinations in this and other states, in which the question 
has arisen, have affirmatively upheld the propriety of such action. The 
authorities found in this state are given at page 909 of the former 
opinion (139 Mise. Rep. 909 N. Y. S. 772, 775), and the multitudin- 
ous identical determinations of other states are cited on pages 912 and 
913 of 139 Mise. Rep. 249 N. Y. S. 772, 778, 779. 

The application of these principles to the facts of the case at bar 
requires merely the notation that, although the depositary in question 
failed, the misfortune did not occur until the middle of December, 1930. 
The deposit by the administrator was made the third of the previous 
July, at which time neither he nor any one else entertained any mis- 
givings respecting the solvency and stability of the depositary institu- 
tion. Even at the time of its failure the Bank of the United States was 
a depository for state funds, duly designated for that purpose, by the 
proper authorities of this state. Matter of McCarthy, 139 Misc. Rep. 
147, 248 N. Y. S. 335. 

It must follow, therefore, on the facts and law, that the administra- 
tor was guilty of no negligence or improper action whatsoever in making 
this deposit of the estate funds, and that consequently he is not liable 
to surcharge in the present proceeding by reason thereof. 
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In view of the fact that the obligations of the bank to its depositors 
are now only in process of liquidation, it is obvious that a final judicial 
settlement of the accounts of the administrator cannot yet be had, since 
it is probable that additional dividends or payments will be made from 
time to time in the future on account thereof. Indeed one such pay- 
ment of 30 per cent. has been made since the institution of this pro- 
ceeding. Therefore, only an intermediate judicial settlement of the ac- 
eount of the administrator may now be decreed. The final settlement 
must be deferred until the complete liquidation of the affairs of the de- 
positary has been accomplished. 


DEPOSIT FOR PURPOSE OF PAYING 
SPECIFIED CHECK 





American Surety Co. of New York v. Bank of Dawson, Court of Appeals 
of Georgia, 159 S. E. Rep. 736 





Where a tax collector deposits money in his account as tax collec- 
tor with instructions to use the deposit for the payment of a certain 
check, the bank may nevertheless apply the deposit to a debt owing 
to it by the depositor individually, and the bank will not be liable 
to the surety on the tax collector’s bond, unless the deposit was made 
at the instance of the surety or under an agreement with the surety 
or under the bank’s promise to pay the check. 


Action by the American Surety Company of New York against the 
Bank of Dawson, Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Jones, Evins, Powers & Jones, of Atlanta, and H. A. Wilkinson, of 
Dawson, for plaintiff in error. 

W. H. Gurr, of Dawson, for defendant in error. 


JENKINS, P. J—‘‘A check of itself does not operate as an assign- 
ment of any part of the funds to the credit of the drawer with the bank, 
and the bank is not liable to the holder unless and until it accepts or 
certifies the check.’’? Ga. Laws 1924, pp. 126, 163, § 189, Michie’s Code 
(1926), § 4294 (189). 

The general rule is that, where money is placed in a bank on general 
deposit, title passes immediately to the bank, and the relation of debtor 
and creditor is thereby created between the bank and the depositor, the 
credit of the bank being substituted for the money. McGregor v. Battle, 


NOTE—For similar decisions see Banking Law Journal "Digest (Third 
Edition) § 1025. 
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128 Ga. 577 (1), 58 S. E. 28, 13 L. R. A. (N. S.) 186; Few v. First Na- 
tional Bank, 40 Ga. App. 791 (2), 151 S. E. 546. But a deposit may be 
for a specific purpose, as money to pay a particular note or draft. Such 
a deposit partakes of the nature of a special deposit to the extent that 
title remains in the depositor and does not pass to the bank. In using 
such deposit for a specific purpose, the bank acts as the agent of the de- 
positor, and, if it should fail to apply at all, or should misapply it, it 
could be recovered by the depositor as a trust deposit. 7 C. J. 631; Cooper 
v. National Bank of Savannah, 21 Ga. App. 356, 364, 94 S. E. 611. 


‘‘When A deposits money in a bank, with directions that it is to be 
paid out to a check which he has given, or will give, to C, the money is 
still the money of A until the bank either pays it, or unless it be de- 
posited at the instance or procurement of C, or under an arrangement 
with him.’’ Mayer v. Chattahoochee National Bank, 51 Ga. 325 (2); 
Trustees of Howard College v. Pace, 15 Ga. 486 (2); Bluthenthal v. 
Silverman, 113 Ga. 102, 38 S. E. 344; Southern Exchange Bank v. Pope, 
152 Ga. 162, 166, 108 S. E. 551. 


In the instant ease the plaintiff, as assignee of a check drawn by a 
tax collector in favor of the state tax commissioner in pay- 
ment of inheritance taxes collected by the tax collector (the 
plaintiff, as surety on the collector’s bond, having made good a 
shortage), sued the bank upon which the check was drawn, alleging by 
its petition as amended that, subsequent to the dishonor of the check by 
the defendant bank for lack of funds, a deposit was made with the de- 
fendant bank for the specific purpose of paying the particular check, 
and that the defendant bank, with full knowledge of the special purpose 
for which the deposit was made, applied the amount of the deposit to 
an indebtedness owing by the drawer of the check to the bank, and 
wrongfully refused payment of the check. Since it does not appear 
from the allegations of the petition that the special deposit was made at 
the instance of procurement of the plaintiff, or under any agreement 
between the bank and the plaintiff, or that the bank had promised to 
pay it to the plaintiff, the case does not come within any of the excep- 
tions stated in Mayer v. Chattahoochee National Bank, supra, and is 
controlled by the general rule there stated. The fact that the special 
deposit was credited to the account of the drawer as ‘‘tax collector,”’ 
and the fund thus deposited was applied to an individual indebtedness 
owing by the official to the bank, would not operate to change the rule 
or afford the holder of the check any right of action against the bank 
for failing to pay the unaccepted and uncertified check. The ruling 
here made is not in conflict with the rule made in Bank of Oglethorpe 
v. Brooks, 33 Ga. App. 84, 125 S. E. 600. In that case the plaintiff had 
sold agricultural products on cash sale, and by agreement the claim of 
title of the plaintiffs, under the Civil Code (1910), § 4126, had been 
transferred to the proceeds received by the purchasers from the products 
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on resale and deposited in the bank upon which checks for the original 
purchase price had been drawn. The court there held that the bank 
receiving such deposit with knowledge of the agreement vesting title 
thereto in the plaintiffs was liable to the plaintiffs as for money had 
and received. 

Under the foregoing rulings, the court properly dismissed on de- 
murrer the petition against the bank, brought by the holder and owner 
of the check. Judgment affirmed. 


RENEWAL OF CERTIFICATE OF DEPOSIT 
WHEN BANK INSOLVENT 





Barsness v. Tiegen, Supreme Court of Minnesota, 238 N. W. Rep. 161 





The renewal of a certificate of deposit is a continuance of the 
old certificate and not a new deposit, making the officers and direc- 
tors personally liable to the holder in the event that it is shown that 
the bank was insolvent at the time of the renewal. 


Action by Alfred Barsness against R. T. Tiegen and others. From 
the judgment rendered after a verdict for the plaintiff, the defendants 
appeal. 

Judgment reversed. 

Frankberg, Berghuis & Frankberg, of Fergus Falls, and Constant 
Larson, of Alexandria, for appellants. 

Leonard Eriksson, of Fergus Falls, for respondent. 


DIBELL, J.—<Action to recover from the directors of the Farmers’ 
State Bank of Brandon the amount of certain certificates of deposit 
evidencing moneys deposited in the bank when it was unsafe and in- 
solvent, less amounts paid thereon in course of liquidation, upon the 
ground that the directors knew or had good reason to know the unsafe 
or insolvent condition of the bank where the deposits were received. 
There was a verdict for the plaintiff. The defendants, except one 
against whom there was no award of damages, appeal from the judg- 
ment. 

On June 24, 1925, Albert Barsness, the father of the plaintiff, re- 
ceived a certificate of deposit from the Farmers’ State Bank of Bran- 
don for $10,000. Afterwards the plaintiff became the owner of it. On 
February 24, 1926, the plaintiff received a certificate of deposit for 
$500; on December 3, 1925, another for $5,300; and on October 26, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 334. 
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1925, another for $3,700. He was then the owner of certificates aggre- 
gating $19,500. Each certificate was a renewal of an earlier one. When 
each renewal was issued the bank was unsafe or insolvent and the direc- 
tors knew or had good reason to know it to be so. This was not the 
situation when the original certificates were issued. The plaintift’s 
right of recovery is based upon Gen, St. 1923 (2 Mason, 1927) § 10407, 
which makes it an offense in the officers or directors to receive in a bank 
a deposit knowing or having good reason to know that it is unsafe or in- 
solvent. It reads: ‘‘Every officer, director, stockholder, cashier, teller, 
manager, member, messenger, clerk, person, party, or agent of any bank, 
banking corporation, association or firm, banking house, savings bank, 
banking exchange, brokerage deposit company and private bank, and 
every person, company, and corporation engaged in whole or in part 
in banking, brokerage, exchange, or deposit business in any way, who 
shall accept or receive on deposit in such bank or banking institution 
as aforesaid, with or without interest, from any person, any money, 
bank bills, or notes, or certificates or currency, or other notes, checks, 
bills, drafts, or paper circulating as money, when he knows, or has good 
reason to know, that such person, bank, banking corporation, association 
or firm, banking house, savings bank, banking exchange, brokerage de- 
posit company or private bank as aforesaid is unsafe or insolvent, and 
every person knowing such insolvency or unsafe condition who shall be 
accessory to, or permit, or connive at the accepting or receiving on de- 
posit therein or thereby any such deposits as aforesaid, shall be guilty 
of felony, and punished by imprisonment in the state prison for not 
less than one nor more than ten years, or by fine of not less than five 
hundred dollars nor more than ten thousand dollars.’’ 

The statute does not by specific declaration make the officers or direc- 
tors pecuniarily liable when they offend the statute. Their liability 
comes from the application of the principle, general in scope, that the 
violator of a statute intended for the protection of a class is liable to a 
member of the class for damages proximately resulting from his viola- 
tion of the law. We have applied the principle to section 10407 in 
Baxter v. Coughlin, 70 Minn. 1, 72 N. W. 797; Johnson v. Larson, 177 
Minn. 60, 224 N. W. 466; Johnson v. Floan, 183 Minn, 461, 237 N. W. 
23; and Oleson v. Retzlaff (Minn.) 238 N. W. 12. And it has been 
applied in many other situations where the statute creates a criminal 
offense with an attendant penalty. 

In Johnson v. Floan, 183 Minn. 461, 237 N. W. 23, involving this 
statute, it was assumed for the purpose of the case, but not held, that 
the renewal certificate was a deposit within the statute; but the decision 
went for the defendant upon the ground that no damage was proved. 
Theoretically the renewal of a certificate may be regarded as taking 
the money from the bank and putting it back under another contract 
like that under which the first deposit was made. The date of the new 
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certificate is different, the maturity is changed, and the rate of interest 
may be different. The theory stated has some reason to support it. 
Usually the fact is not in accord with the theory and it is not here— 
rarely is such thing done. A certificate of deposit is in legal effect a 
promissory note. Easton v. Hyde, 13 Minn. 90 (Gil. 83); Cassidy v. 
First Nat. Bank, 30 Minn. 86, 14 N. W. 363; Mitchell v. Easton, 37 
Minn. 335, 33 N. W. 910; Francois v. Lewis, 68 Minn. 409, 71 N. W. 
621. When the original certificates of deposit were issued, the bank 
became a debtor. Upon the renewal the bank received no fresh money. 
Nothing was taken from the plaintiff except the right to immediate 
payment of the money which he had deposited before. Nothing was 
given the bank except relief from immediate payment of the principal 
upon payment of accrued interest. The statute was intended to pre- 
vent a bank when insolvent receiving money from a depositor and to 
protect the depositor from loss. The deposit of course may be in the 
form of checks or other instruments evidencing money by commercial 
usage, 

In State v. Shove, 96 Wis. 1, 70 N. W. 312, 315, 37 L. R. A. 142, 65 
Am. St. Rep. 17, a renewal certificate of deposit was held a deposit 
within a similar statute when issued under these circumstances: 

The certificate holder surrendered a certificate for $200 on which 
there was due in principal and interest $210, added $90 in cash, and 
took a certificate for $300. The bank received $90 in new money. Its 
assets were increased to the extent of the new money. It did what the 
statute had in mind preventing. It received on deposit money when 
insolvent. It committed a wrong upon the depositor. Here nothing 
was added. Payment of existing debts was extended—nothing more. 
The court said: ‘‘The mere fact that a portion of the $300 consisted of 
a certificate of deposit held against the same bank, and the accrued in- 
terest thereon, which was surrendered at the time, did not make the 
transaction essentially different from what it would have been had the 
whole amount of $300 been deposited in cash, as recited in the certifi- 
cate. The cash was present, or supposed to be present, in the bank, and 
was considered and treated the same as though the cashier had actually 
passed it over to Glye, and she had immediately redeposited the same in 
the bank.’’ 

This case is approved in Ellis v. State, 188 Wis. 513, 119 N. W. 1110, 
20 L. R. A. (N. 8S.) 444, 181 Am. St. Rep. 1022. 

There is a distinction between the Wisconsin case quoted and this. 
There the depositor put new money into the bank. Here he did not. 
He left the money which he had on deposit. The renewal certificate did 
not represent even in part new money. No actual or positive fraud is 
alleged. 

The rule is general that the renewal of a note, unless it is so ex- 
pressed or the circumstances show the intention to be so, does not pay 
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the debt and it continues in its changed form. Geib v. Reynolds, 35 
Minn. 331, 28 N. W. 923; State Bank v. Mutual Telephone Co., 123 
Minn. 314, 143 N. W. 912, Ann. Cas. 1915A, 1082; Munson v. Bensel, 
169 Minn. 434, 211 N. W. 838; 5 Dunnell, Minn. Dig. (2d Ed. & Supp.) 
§ 7444, and cases cited. This is the rule in Wisconsin from which State 
v. Shove, 96 Wis. 1, 70 N. W. 312, 37 L. R. A. 142, 65 Am, St. Rep. 17, 
is cited above. Wisconsin Trust Co. v. Cousins, 172 Wis. 486, 179 N. 
W. 801; Rosendale State Bank v. Holland, 195 Wis. 131, 217 N. W. 645. 
Often this is so held in order to continue the security of the original 
obligation or to preserve the liability of sureties. The rule applies to 
renewals of certificates of deposit. Village of Farmington v. Reisinger, 
174 Minn. 56, 218 N. W. 444; Hagen v. First State Bank, 180 Minn. 
113, 230 N. W. 267. The Farmington Case involved the question of the 
continuance of a debt evidenced by certificates of deposit, after renewal, 
so as to continue the liability of the sureties on the depository bond of 
a village. The case of State Bank v. Mutual Telephone Co., 123 Minn. 
314, 143 N. W. 912, Ann. Cas. 1915A, 1082, is much the same. Munson 
v. Bensel, 169 Minn. 434, 211 N. W. 838, involved the continuance of a 
chattel mortgage security after the renewal of the note which it secured. 
Hagen v. First State Bank, 180 Minn. 113, 230 N. W. 267, involved 
Laws 1925, p. 37, ¢. 38, 2 Mason, 1927, §§ 7690-1 to 7690-3, effective 
March 3, 1925, providing for the regorganization of state banks with the 
consent of the depositors representing a stated percentage of the de- 
posits. It was held that the compulsory features of the statute could 
not be applied to nonassenting depositors existing before March 3, 1925 
—only to those who became depositors afterwards. A depositor holding 
two certificates of $1,000 each at 5 per cent. before the statute, renewed 
them afterwards and took two certificates of $1,050 each; that is, the 
interest was included in the renewals. It was held that by the sur- 
render and renewal the old debt was not merely continued, but that a 
new deposit was created arising after the statute and the certificate 
holder was bound by the statute as a subsequent depositor. 

Whether a renewal certificate is to be held as a continuance of the 
old certificate or as evidence of a fresh deposit depends upon the par- 
ticular facts of the case and the particular statute construed. One pur- 
pose of section 10407 was to prevent a loss to the intending depositor 
by penalizing the bank officer and so preventing the receipt of a deposit. 
As we view it, a construction of the statute holding that it was not in- 
tended that the renewal of a certificate should be a crime is the better 
one. At the time of taking the renewal the status of the depositor is 
fixed. He is then a depositor in an insolvent bank. He was substan- 
tially the payee in a note. The renewal of a note is not an offense. In 
most cases a refusal to take his renewal cannot rightfully help him, for 
the bank should not pay when it is insolvent; it should refuse to pay, 
and should not receive a deposit. An argument reaching either the re- 
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sult claimed by the plaintiff or that claimed by the defendant may be 

made with show of reason. The result we reach seems most in accord 

with the terms of the statute and the practical object to be attained. 
Judgment reversed. 


DEPOSITOR FAILING TO MAKE DEMAND NOT 
ENTITLED TO RECOVER DEPOSIT 





Rhodes v. W. B. Folmar & Sons, Supreme Court of Alabama, 135 So. 
Rep. 173 





A due demand is a condition precedent to the maintenance of a 
suit against a bank by a depositor to recover a general deposit, and 
no recovery can be had unless such demand has been made or unless 
the bank has waived the demand or the circumstances are such that 
a demand would be futile. 


Action in assumpsit by Helen L. Rhodes against W. B. Folmar & 
Sons, a partnership, and individual members. From a judgment grant- 
ing defendant’s motion for a new trial, plaintiff appeals. Affirmed. 

George M. Grant, of Troy, Arthur B. Chilton and John S§. Tilley, 
both of Montgomery, and O. 8, Lewis, of Dothan, for appellant. 

Wilkerson & Brannen, of Troy, for appellees. 


THOMAS, J.—The appeal is from an order granting motion for a 
new trial. 

It is the established rule in this jurisdiction that a due demand is a 
condition precedent to the maintenance of a suit against a bank by a 
depositor to recover general deposits, and no recovery can be had on 
common counts which contain no such averment, or a proper excuse for 
such failure to make due demand, or efficient waiver by the bank or de- 
mand would be futile. Tobias v. Josiah Morris & Co., 126 Ala, 535, 
28 So. 517; Boaz Bank v. Nailer, 213 Ala. 314, 104 So. 793; Ex parte 
First National Bank (First National Bank of Montgomery v. Williams), 
206 Ala. 394, 90 So. 340; McCreless v. Tennessee Valley Bank, 208 Ala. 
414, 94 So. 722. The subject of a due and proper demand was con- 
sidered in Boaz Bank v. Nailer, supra. ; 

We have carefully examined the evidence, and no due and formal 
demand for payment was made, and we would not reverse the circuit 
court on the order based on that fact and the fact that the evidence did 
not show efficient waiver by the bank, or that due and formal demand 
would have been futile; nor were such conditions precedent necessarily 
and reasonably to be inferred. 4 Enc. of Ev. 267. The case of Knowles 
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v. Ogletree, 96 Ala. 555, 12 So. 397, was an action of forcible entry and 
detainer, and the reason for the rule in such case is necessarily different 
from that enabling a banking institution to function with safety and 
without causing unnecessary suspicions as to solvency. 

The relations and conduct of business by the banker as to his trusts, 
interests, and that of the general community are delicate and important, 
and must be protected by well understood and observed rules as to 
withdrawals or transfer of funds, moneys, and securities on deposit. 
The evidence fails as to due and formal demand for payment, or reason- 
able inference of waiver of demand, or the necessary futility thereof. 

There is no reversible error presented in the action of the trial court 
in granting defendants a new trial. 

Affirmed. 


PROTEST OF FOREIGN DRAFTS 





Kardynal v. Grezezinski, Supreme Court of Michigan, 238 N. W. 213 





The drawer of drafts on banks in a foreign country is discharged 
from liability by the failure of holder to present them for payment 
and to have them formally protested if not paid. 


Action by Sawyer Kardynal against Anthony G. Grezezinski. Judg- 
ment for defendant, and plaintiff brings error. 

Affirmed. 

Clair Olney, of Detroit (George B. Murphy, of Detroit, of counsel), 
for appellant. 

Frank C. Cook and John P. O’Hara, both of Detroit, for appellee. 


FEAD, J.—The suit is on four drafts drawn by defendant to plain- 
tiff on banks in Poland. Defendant had judgment on trial before the 
court, upon findings of fact and conclusions of law. 

The drafts were not protested for nonpayment, as is required of 
foreign bills of exchange by the Negotiable Instruments Law, C. L. 
1929, § 9401. 

The Polish banks claimed the drafts were never presented to them. 
Plaintiff testified that he presented the drafts, payment was refused, 
and the bank officials told him defendant had no funds or eredit with 
them to pay the drafts. The testimony of the facts of presentment 
and refusal of payment was competent, but the claimed declarations 
of the reasons for nonpayment were not binding on defendant, as the 
drawee is not the agent of the drawer. Carle v. White, 9 Greenl. (Me.) 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1092. 
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104; Forbes v. Eldridge, 9 Mass. 497; Baldwin’s Bank v. Smith, 2165 
N. Y. 76, 109 N. E, 138, L. R. A. 1918F, 1089, Ann. Cas. 1917A, 500; 
Mazukiewicez v. Hanover National Bank, 240 N. Y. 317, 148 N. E. 539, 
reversing 209 App. Div. 674, 205 N. Y. 8. 278. 

Plaintiff wrote defendant that he had presented the drafts and pay- 
ment had been refused. Defendant, after investigation, wrote plaintiff 
that he had not presented the drafts and if he would take them to the 
bank they would be paid. Plaintiff claims he afterward presented them 
and also made inquiry of the bank, with the same result. Further cor- 
respondence was had between the parties for over a year, defendant 
finally forwarding to plaintiff letters from the banks claiming that 
plaintiff had not made presentation, and urging him to do so. 

Plaintiff contends that as defendant had no personal account with 
the Polish banks and the drafts were personal and did not contain 
reference to the account of the forwarding bank, protest was dispensed 
with under C. L, 1929, §§ 9408, 9363, because it is not required ‘‘where 
the drawer has no right to expect or require that the drawee or acceptor 
will honor the instrument,’’ 

Defendant forwarded the money through a New York bank, which 
established the credit. The court found as a fact that the credit was 
established before plaintiff claims he presented the drafts. There was 
no showing that defendant knew the advices of credit were irregular, if 
they were, nor was responsible for nonpayment if the drafts were pre- 
sented. Defendant had a right to expect the drafts would be paid and 
protest was not dispensed with. Mazukiewicz v. Hanover National 
Bank, supra; First National Bank v. Currie, 147 Mich. 78, 110 N. W. 
499,9 L. R. A, (N. S.) 698, 118 Am. St. Rep. 537, 11 Ann. Cas. 241. 

Plaintiff testified that when the drafts were issued, defendant told 
him he would pay them if the banks did not. Such promise, if made, 
did not give right of action on the contract. Gorsche v. First National 
Bank of Manistique, 233 Mich. 428, 206 N. W. 992. Nor may the testi- 
mony be here considered as a waiver of protest. The court was not re- 
quested to find the fact of the claimed promise, and did not find it. On 
the contrary, the court found as the fact that the protest had not been 
waived by any ‘‘circumstances or any act on the part of defendant,’’ 
and the finding is not against the weight of evidence. 

The correspondence between the parties did not constitute a waiver 
of protest. One of the purposes of requiring a protest of foreign bills 
is that failure to pay and the reason therefor shall not rest in uncer- 
tainty or parol, but shall be authenticated under a solemn instrument 
by a public official which will establish the rights and obligations of the 
parties. Plaintiff was charged with knowledge of the formalities neces- 
sary to charge the drawer. The controversy between the parties was 
as to the fact of presentation. Proper authentication of this fact to 
charge the drawer is required by statute, and advice by a drawer that 
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the payee present the bill does not show an intention to waive, nor lead 
the payee to act upon it as a waiver of the formalities of protest. 
Judgment is affirmed, with costs. 


DEPOSITOR ENTITLED TO RETURN OF 
SPECIAL DEPOSIT 





Littman v. Broderick, State Superintendent of Banks, New York 
Supreme Court, Appellate Division, 250 N. Y. Supp. 546 





The plaintiff deposited $1,600 with a New York bank for pay- 
ment to a person at Havana, Cuba. The person to whom payment 
was to be made declined to accept the funds and directed that the 
money be returned to the plaintiff. In the meantime the superin- 
tendent of banks had taken possession of the New York bank. It 
was held that the transaction between the plaintiff and the New 
York bank constituted a special deposit and that the plaintiff was 
entitled to recover the amount of the deposit. 


Proceedings by Annie Littman for an order directing State Super- 
intendent of Banks, Joseph A. Broderick, to pay over to petitioner the 
sum of $1,600, representing the proceeds of a cable transfer. From 
an order denying the application, petitioner appeals. 

Reversed, and motion granted. 

Abraham Feit, of Brooklyn, for appellant. 

Carl J. Austrian, of New York City (Julius L. Neidle, of New York 
City, of counsel; Walter Bishop and Warren C. Fielding, both of New 
York City, on the brief), for respondent. 


MARTIN, J.—On December 8, 1930, the petitioner deposited $1,600 
with the Bank of United States for payment to Berko Polejos at Havana, 
Cuba, and received from the bank the usual receipt for such money 
order transaction. The superintendent of banks took possession of the 
Bank of United States on December 11, 1930. On December 10, 1930, 
at Havana, Cuba, Polejos declined to accept the funds, and directed 
that the same be returned to the sender, the petitioner-appellant. The 
respondent has refused to return the money to the petitioner, and this 
application has been made to compel him to do so. 

In his answering affidavit, the superintendent of banks admits that 
he was in possession of the bank when the retransmission of these funds 
was concluded. He sets forth in detail the bookkeeping arrangement in 
effect with the Royal Bank of Canada, apparently the correspondent 











NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 340. 
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of the Bank of United States at Havana, which bank also maintained 
an account at New York in the Bank of United States. On January 2, 
1931, when the advice was received of the nonpayment of the money 
transferred, the superintendent of banks debited the Royal Bank of 
Canada at New York with the sum of $1,600, which was in effect credit- 
ing the same to the Bank of United States. 

The appellant contends that the transaction between the petitioner 
and the Bank of United States was merely a special deposit for the 
purpose of transmitting the specific sum of $1,600 to Polejos, a des- 
ignated payee, at Havana; that the superintendent of banks, being in 
possession of the Bank of United States on January 2, 1931, when the 
cable money order was returned, was without authority to credit the 
Bank of United States by debiting the account of the Royal Bank of 
Canada. 

We are of the opinion that the original transaction between the 
Bank of United States and the petitioner herein resulted in a special 
deposit, and did not create the relationship of debtor and creditor. The 
cable advice stated that the money was the property of the petitioner, 
and upon receipt thereof the respondent should have held it for the 
benefit of the appellant. The respondent was without authority to 
eredit the Royal Bank of Canada with funds received as they were 
the property of the petitioner, and not the property of that bank. 

The case of Cutler v. American Exchange National Bank, 113 N. 
Y. 593, 599, 21 N. E. 710, 711, 4 L. R. A. 328, is similar to that now 
under consideration. In that case the plaintiff deposited with the de- 
fendant bank at New York the sum of $500 for payment to one Hall 
in Leadville, Colo., and received the bank’s receipt therefor. The bank 
at Leadville went into the hands of a receiver before the transaction 
was concluded, and sought to evade liability, disclaiming that the de- 
posit was a special deposit. The court, by Judge Gray, said: ‘‘The 
deposit was a special one for a designated beneficiary, and could not be 
used or dedicated by the defendant to any other purpose. No system 
of bookkeeping entries would be allowed to cause the plain agreement 
of the parties to miscarry, either with respect to a payment to Hall, or 
to its return to the depositors in the event of the failure of the defend- 
ant to cause such payment.’’ 

In People ex rel. Zotti v. Flynn, 135 App. Div. 276, 120 N. Y. S. 
511, this court passed upon a similar question. In that case Zotti, who’ 
was charged with larceny, received money, with instructions to forward 
it to a bank in Vienna, and agreed that the money would be delivered 
promptly. The money was deposited to the account of the person who 
had made the request, but was never forwarded. The court held that 
the deposit was a special one, made under explicit instructions, and 
it was impossible therefore to say that the relation between the parties 
was merely that of debtor and creditor. 
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In Johnson v. Whitman, 10 Abb. Prac. (N. 8.) 111, a remittance 
of bank notes was attempted to be made through a banker. He treated 
it as a general deposit, and converted the notes to his own use. It was 
there held that he could be held for conversion, and could not assert 
that the transaction resulted in a debtor and creditor relation. 

In Libby v. Hopkins, 104 U. S. 303, 309, 26 L, Ed. 769, the court 
said: ‘‘When A. sends money to B., with directions to apply it to a 
debt due from him to B., it cannot be construed as a deposit, even 
though B. may be a banker. The reason is plain. The consent of A. 
that it shall be considered a deposit, and not a payment, is necessary 
and is wanting.”’ 

Where money is received for a specific purpose, to be thereafter 
delivered to a designated person, and the transaction is carried out 
to the extent of forwarding the money to that person who refuses to 
accept it, and it is returned to the sending bank after the superintend- 
ent of banks has taken control, that bank may not hold the money as 
against the true owner. The deposit was a special deposit for a particu- 
lar purpose, and the bank, having failed to carry out that purpose, was 
bound to return the money. 

The order should therefore be reversed, with $10 costs and disburse- 
ments, and the motion granted, with $10 costs. All concur. 


BILLS OF SALE GIVEN TO SECURE ANTE- 
CEDENT INDEBTEDNESS NOT SUPERIOR 
TO TRUST RECEIPTS 





Commercial Credit Corporation v. Northern Westchester Bank, Court 
of Appeals of New York, 177 N. E. Rep. 12 





A bank which takes bills of sale of automobiles from a dealer 
as collateral security for promissory notes, without notice that the 
automobiles are covered by trust receipts, does not acquire an inter- 
est superior to that of the holder of the trust receipts, where it does 
not appear that the consideration for the notes was advanced at 
the time the notes and bills of sale were executed. It is so held 
under the New York Factor’s Act, which provides that an agent in- 
trusted with the possession of merchandise for the purpose of sale 
is deemed the true owner thereof so far as to give validity to a 
contract made with the agent for the sale or disposition of the mer- 
chandise, and which further provides that any person who shall 
accept such merchandise and any account receivable or other chose 
in action created by the sale or other disposition of such merchandise 


NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1285. 





ott 


Sabor ve ae 


FER 


WS 











WS 





By ” = % i aes 





THE BANKING LAW JOURNAL 971 


in deposit from any such agent as security for an antecedent debt 
shall not acquire any right or interest other than was possessed or 
might have been enforced by the agent. 

The plaintiff corporation acquired title to six automobiles directly 
from the manufacturer and the automobiles were delivered to a 
dealer upon his execution of certain trust receipts, held by the 
plaintiff, which provided that the dealer should not encumber the 
automobiles but might sell them for cash and hold the proceeds in 
trust for the plaintiff. The dealer placed the automobiles in his 
showroom and thereafter executed and delivered to the defendant 
certain promissory notes and, as collateral security for the payment 
of the notes, delivered to the defendant bills of sale of the automo- 
biles. The dealer defaulted in payment of the notes and the de- 
fendant took possession of the automobiles, whereupon the plaintiff 
brought suit against the defendant and replevied the automobiles. 
It was held that since it was not shown that the notes and bills of 
sale were not given as security for an antecedent debt the defendant 
was not entitled to judgment and consequently a judgment which 
had been entered in favor of the defendant was reversed. 


Action by the Commercial Credit Corporation against the North- 
ern Westchester Bank. From a judgment of the Supreme Court (231 
App. Div. 817, 246 N. Y. S. 888) affirming a judgment of Trial Term 
in favor of defendant (136 Misc. Rep. 325, 240 N. Y. S. 5), a jury 
having been waived, plaintiff appeals. 

Judgment of Appellate Division and Trial Term reversed, and new 
trial granted. 

Berthold Muecke, Jr., and Duane R. Dills, both of New York City, 
for appellant. 

Edward P. Barrett, of Katonah, and William H. Weeks, of Brew- 
ster, for respondent. 


HUBBS, J.—This is an action in replevin for: the recovery of six 
automobiles. Both appellant and respondent are organized under the 
Banking Law of the state of New York (Consol. Laws, ec. 2) ; appellant 
being engaged in commercial financing and respondent in the general 
banking business. One John F. Bryan was an automobile dealer, and 
will be designated hereinafter as ‘‘the dealer.’’ 

Appellant originally acquired title to the six automobiles directly 
from the manufacturer thereof. The automobiles were delivered to the 
dealer on his execution of certain trust receipts, held by the appellant; ° 
which provided that the dealer should hold the automobiles in trust 
for the appellant, and that the dealer should not lend, rent, mortgage, 
pledge, incumber, operate, use, or demonstrate the same, but might sell 
all or any of them for cash and hold the proceeds in trust for the ap- 
pellant. The trust receipts also provided for the retaking of the auto- 
mobiles by appellant in the event of dealer’s default. 

The dealer placed the automobiles in his showrooms, and thereafter 
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executed and delivered to the respondent certain promissory notes, and 
as collateral security for the payment of the notes delivered to it bills 
of sale of the six automobiles in question. Subsequently the dealer de- 
faulted in payment of the notes, and the respondent took possession of 
the automobiles. Thereupon the appellant replevied them from re- 
spondent pursuant to the writ of replevin issued in this action. 

Appellant’s trust receipts were neither filed nor recorded. In fact, 
it was conceded that the trust receipts were not conditional bills of sale 
or chattel mortgages, and accordingly the statutes relating to the filing 
and recording of such instruments have no application. 

The action was submitted upon a stipulation and agreed statement 
of facts, which sets forth the appellant’s original title, the delivery of 
the automobiles to the dealer, the execution of the trust receipts, the 
execution of the bills of sale as collateral security for the promissory 
notes given by the dealer to respondent at the time of the execution of 
the bills of sale; that the dealer remained in complete and undisturbed 
possession of the automobiles until they were taken by respondent upon 
the dealer’s default in payment of the notes; and that respondent had 
no notice or knowledge of the existence of the trust receipts, and no 
notice, information, or knowledge that the dealer was not the owner of 
said automobiles at the time when the bills of sale and promissory notes 
were delivered by the dealer to the respondent. 

The trial court gave judgment to the respondent upon the ground 
that the appellant, having clothed the dealer with apparent ownership, 
and having expressly conferred upon him permission to sell, was 
estopped to deny, as against a creditor in good faith who contracted 
with such dealer for the sale or disposition of the automobiles, that the 
dealer had the right to dispose of the same. It was also held that the 
rights of the parties are governed by the Factors’ Act (Personal Prop- 
erty Law [Consol. Laws, ec. 41], § 43, subd. 1), under the provisions of 
which an agent intrusted with the possession of merchandise for the 
purpose of sale is deemed the true owner thereof so far as to give 
validity to a contract made with the agent for the sale or disposition 
of the merchandise. 

The act in question reads as follows: 


‘‘Factors’ Act. 1. Every faetor or other agent, entrusted with the 
possession of any bill of lading, custom-house permit, or warehouseman’s 
receipt for the delivery of any merchandise, and every such factor or 
agent not having the documentary evidence of title, who shall be in- 
trusted with the possession of any merchandise for the purpose of sale, 
or as a security for any advances to be made or obtained thereon, shall 
be deemed to be the true owner thereof, so far as to give validity to any 
contract made by such agent with any other person, for the sale or dis- 
position of the whole or any part of such merchandise and any account 
receivable or other chose in action created by sale or other disposition 
of such merchandise, for any money advanced, or negotiable instru- 
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ment or other obligation in writing given by such person upon the 
faith thereof.’’ 


In the second subdivision thereof it is provided as follows: ‘‘ Every 
person who shall hereafter accept or take any such merchandise and 
any account receivable or other chose in action created by sale or other 
disposition of such merchandise in deposit from any such agent, as a 
security for any antecedent debt or demand, shall not acquire thereby, 
or enforce any right or interest in or to such merchandise and any ac- 
count receivable or other chose in action created by sale or other disposi- 
tion of such merchandise or document, other than was possessed or 
might have been enforced by such agent at the time of such deposit.”’ 

It is the contention of the appellant that the agreed statement of 
facts contains no statement of a present consideration for the execution 
and delivery of the promissory notes and bills of sale, fails to show that 
the instruments in question were not given as security for an antecedent 
debt or demand, and fails to show that the respondent made any ad- 
vance upon the faith of the dealer’s possession of the automobiles. The 
respondent did not execute any negotiable instrument or other obliga- 
tion in writing, so that it is not entitled to the benefit of subdivision 1, 
unless the contracts for the sale or disposition of the automobiles were 
made for money presently advanced. Unless there is a presumption 
that a promissory note or bill of sale is given for money presently ad- 
vanced, it is clear that subdivision 1 of the Factors’ Act has no applica- 
tion. 

The extent of the presumption as to the consideration for a nego- 
tiable instrument is set forth in the Negotiable Instruments Law, article 
4, section 50 (Consol. Laws, ec. 38), which reads as follows: ‘‘Every 
negotiable instrument is deemed prima facie to have been issued for a 
valuable consideration; and every person whose signature appears there- 
on to have become a party thereto for value.’’ 

By section 51 of the same law it is provided that an antecedent or 
pre-existing debt constitutes value. 

The agreed statement of facts contains only the allegation that the 
bills of sale were, in each instance, given as collateral security for a 
certain promissory note ‘‘in the sum of $1,000.00.’’ The bill of sale, 
made a part of the statement of facts, recites the consideration as fol- 
lows: ‘‘One Thousand and ............ Dollars paid by the Northern West- 
chester Bank, receipt whereof is hereby acknowledged.’’ And the note, 
also made a part of the statement of facts, reads: ‘‘On demand after 
date for value received the undersigned promises to pay.’’ ete. In 
neither the bill of sale nor the note referred to is there any statement 
which shows whether the money advanced by the respondent was pres- 
ently advanced or had been previously advanced. 

No decision has been called to our attention to the effect that the 
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recital of consideration in a bill of sale, not specific as to the time when 
such consideration was advanced, indicates a present advancement of 
the consideration and the court must take judicial notice of the fact 
that such instruments are commonly given as security for or in pay- 
ment of antecedent debts. In the‘instant case there is nothing in the 
instruments or in the statement of facts to indicate a present advance- 
ment of money which would entitle the respondent to the benefit of sub- 
division 1 of the Factors’ Act. As this case was submitted to the court 
upon an agreed statement of facts, only questions of law were sub- 
mitted, and the courts cannot draw inferences of fact from the agreed 
statement, unless the inferences follow as necessary inferences as a 
matter of law. It follows that the judgment must be reversed, unless 
appellant is estopped from setting up its title. 

The trial court held that such estoppel existed. The agreed state- 
ment of facts sets forth the original title in the appellant. It was there- 
fore entitled to judgment, unless the statement of facts disclosed that 
it had been divested of that title. All that is set forth in the statement 
of facts is the taking of the promissory notes and the bills of sale as eol- 
lateral security for the payment thereof. 

Before the doctrine of equitable estoppel becomes applicable as 
against the true owner of merchandise in the possession of another, it 
must appear that the person alleging the estoppel acted and parted with 
value upon the faith of the apparent ownership or authorization of the 
person in possession of the merchandise. Barnard v. Campbell, 55 N. Y. 
456, 14 Am. Rep. 289. ; 

It has been held that ‘‘An estoppel rests upon the word or deed of 
one party upon which another rightfully relies, and, so relying, changes 
his position to his injury.’’? Metropolitan Life Ins. Co. v. Childs Co., 
230 N. Y. 285, 292, 130 N. E. 295, 298, 14 A. L. R. 658. 

The judgment of the Appellate Division and that of the Trial Term 
should be reversed and a new trial granted, with costs to abide event. 


LOSS NOT COVERED BY FIDELITY BOND 


Chicora Bank v. United States Fidelity & Guaranty Co., Supreme Court 
of South Carolina, 159 S. E. Rep. 454 


Where a bank fails to discover a defaleation by its cashier during 
the term of the ecashier’s bond or within six months thereafter, as 
required by the bond, the surety company issuing the bond is not 
liable for the loss. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 558. 
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Appeal from Common Pleas Circuit Court of Anderson County; M. 
M. Mann, Judge. 

Action by Chicora Bank against United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Allen & Doyle, of Anderson, for appellant. 

Watkins & Prince, of Anderson, for respondent. 


COTHRAN, J.—This is an action commenced February 26, 1930, 
upon a fidelity bond issued on July 16, 1923, purporting to indemnify 
the bank from loss sustained by the fraud or dishonesty of any employee, 
amounting to larceny or embezzlement. The term of the bond was one 
year, July 16, 1923, to July 16, 1924; it expired on the last date men- 
tioned by its limitation, and was not renewed. It covered, among other 
employees, Thomas J. Crane, cashier, to the extent of $10,000. 

Pending the life of the bond, on February 27, 1924, the bank sus- 
tained a loss, by reason of the fraud and dishonesty of Crane, amount- 
ing to theft, of $3,305.30, as of February 1, 1924; it was not discovered 
until November 20, 1929; formal notice and claim were made within a 
few days. The guaranty company refused to pay the loss, alleging, as 
will be explained, that under the terms of the bond there was no lia- 
bility. 

The bond provides that the indemnity shall be made good, in con- 
sideration of the premium and ‘‘subject to the conditions and provisions 
herein contained, which shall be conditions precedent to the right of the 
employer to recover under this bond . . . which said loss shall be 
discovered during such term or within six months thereafter. . . .”’ 

The appeal turns upon a solution of the question whether the eapi- 
talized clause constitutes a condition upon which the plaintiff’s right 
to recover depends. 

The ease was tried at October term, 1930, by his honor, Judge Mann, 
without a jury, upon the pleadings and an agreed statement of facts, 
substantially as set forth above. He filed an order dated October 18, 
1930, rendering judgment in favor of the bank for $3,305.30 with in- 
terest at 7 per cent. per annum from February 1, 1930, aggregating 
$3,471.11, as of the date of the order. He interpreted the clause above 
capitalized as designating simply a duty to be performed by the bank, 
rather than a condition upon the performance of which liability upon 
the guaranty company attached; and that the company was not en- ° 
titled to immunity unless it showed that it had suffered loss or injury 
by reason of the bank’s failure to perform that duty. His conclusions 
were thus expressed: ‘‘I conelude and so hold that this bond covered 
losses sustained by the bank by reason of the fraud and dishonesty of 
its Cashier, Thomas J. Crane, amounting to larceny or embezzlement, 
and occurring between July 16, 1923, and July 16, 1924, and that one 
of the duties imposed by the bond upon the employer was to discover 
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such loss during the term of the bond or within six months thereafter, 
I find that this loss was not discovered during the term or within six 
months thereafter but was discovered in November, 1929, and I further 
find and so hold that the defendant has failed to show that it has suf- 
fered loss or injury by reason of the failure of the bank to discover 
this loss at an earlier date, and, therefore, the bank is entitled to recover 
the amount of said loss from the defendant.’’ 

From this judgment, the defendant has appealed, taking the position 
that unless the fraud was discovered during the term, or within six 
months thereafter, which concededly was not done, there is no liability 
upon the bond. 

If the clause had been construed as requiring the guaranty company 
to discover the loss within the time limited, a construction which is im- 
possible, there might have been a sound basis for allowing the plaintiff 
to recover; but the construction adopted by his honor, the presiding 
judge, that the duty was incumbent under the contract upon the bank, 
appears to close the debate upon the issue of a condition. If a condition, 
there is no law that requires the party seeking the benefit of the condi- 
tion to show that the breach has caused loss to him; it is a matter of 
contract, of substantial benefit to the guaranty company to have the 
period within which the loss was to be discovered, fixed and determined. 
It was a safeguard to it to impose upon the insured such reasonable 
effort to keep in touch with its employees’ work and faithfulness, 

It cannot be contended that such a limitation is obnoxious to the law 
of contracts; the limitation of an insurer’s liability upon a fidelity bond 
to losses sustained and discovered within a stipulated period has been 
recognized and enforced in scores of instances. 

In 14 R. C. L. 1268 it is said: ‘‘. . . It is well settled that where 
the liability of the insurer is expressly limited in an indemnity or 
fidelity contract to losses discovered within a specified time, there is no 
liability unless the fraud, dishonesty or negligence causing the loss not 
only occurs but is discovered within the time limit, and the mere fact 
that the discovery of a fraud during that period is prevented by the 
concealment thereof by the defaulter will not extend the period of in- 
demnity. The insured is bound to discover the loss during the pre- 
seribed period, and if he fails to do so the insurance company is not 
liable.’’? See, also, 4 Joyee Ins. (2d. Ed.) page 4656. 

The judgment of this court is that the judgment of the circuit court 
be reversed, and that the case be remanded to the court of common pleas 
for Anderson County, with direction to enter judgment in favor of the 
defendant under Rule 27. 





Management of Decedents’ Estates 


Banks andTrust Companies as Executor, Administrator 
and Trustee Under Will 
By JOHN EDSON BRADY 


A Series of Articles which began in the May, 1930, Issue 





INVESTMENT OF ESTATE FUNDS 


§ 95.. Time and Place of Investment. 
§ 96. Statutes Regulating the Investment of Estate Funds. 


§95. Time and Place of Investment. There are decisions which 
hold that an executor or trustee is entitled to six months in which to 
invest funds requiring investment. And there are decisions holding 
that a year may be taken for this purpose. These decisions are not 
recent ones. It is doubtful that a court would today hold that either 
an executor or a trustee would be justified in waiting a year before 
placing the money in a suitable investment. If the fiduciary is under 
a duty to invest estate funds, he should do so without unreasonable de- 
lay, or he may face a possible surcharge of the amount of interest that 
should have been earned. 

There is a general rule to the effect that executors and trustees 
should not make investments that will take the trust funds out of the 
jurisdiction in which the estate is being settled, unless such investment 
is allowed by statute or authorized by the will. The rule, however, is 
not inflexible. It is, like most rules, subject to certain exceptions. 

The following paragraph is quoted from a New York decision: ‘‘ We 
do not hesitate, therefore, to recognize and declare as the general rule 
that the trustee who invests beyond the jurisdiction does so at the peril 
of being held responsible for the safety of the investment. But this 
rule relates only to voluntary investments by the trustee, having the 
fund in his hands and full opportunity and freedom of choice, and does 
not govern a case where, by the act of the testator, a foreign investment 
has been made; nor a case where, without the fault of the executor, the 
assets have been transmuted into a debt which can only be secured and 
saved by taking a foreign security. The question at bottom is in every. 
instance, the prudence and diligence of the executor, and that always 
must be measured, and may be modified by surrounding circumstances. ’’ 
Ormiston v. Oleott, 84 N. Y. 339. 

In another New York case it appeared that a will creating a trust 
consisting of real and personal property, with power to sell and convey, 
authorized the trustee to keep the personal property invested at interest 
“in such manner and upon such security and at such rate of interest as 
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to him, in his discretion, shall seem proper and suitable.’’ It was held 
that this discretionary power did not authorize the trustee to invest the 
trust fund in unimproved real property in a suburb of Denver, Colo- 
rado. In re Harmon’s Estate, 45 N. Y. App. Div. 196, 61 N. Y. Supp. 
50. 

A will, of course, may contain authority or express instructions that 
the fund of a trust created by the will be invested in real property in 
some distant state. Even where such provision is found in a will, a 
court will, under proper circumstances, direct that the provision be 
ignored and that the fund be invested within its own jurisdiction. 

This happened in a New York case, In re Snyder’s Will, 136 N. Y. 
Supp. 670. By the terms of the will, the trustee was directed to invest 
the trust fund in real property near St, Petersburg, Florida. The will 
further provided that this property was to be divided into building lots 
and that on them the trustee was ‘‘to have cottages built and furnished 
with furniture complete so that they can be let furnished to winter 
tourists for winter season. Houses are to be scattered on various lots 
with empty lots between.’’ This work was to be done under the super- 
vision of a woman who was to receive as salary, two-thirds of the net 
income of the enterprise, the remaining one-third going to the testator’s 
wife and son. The total trust estate amounted to less than $2,000. The 
court decided that a loss would be likely to result if the instructions of 
the will were followed. In view of that fact, it was held that it was 
proper for the court to direct the trustee to invest the fund ‘‘otherwise 
than as the will directs and within the jurisdiction of the court.’’ 

The rule, requiring investments to be made locally, is, as stated, not 
without its exceptions. 

In Gouldey’s Estate, 201 Pa. St. 491, 51 Atl. Rep. 315, objections 
were made to the account of a trustee, appointed by a Pennsylvania 
court and residing in Philadelphia, on the ground that he had invested 
in mortgages in the city of Camden, N. J. In holding that this was 
not a proper ground for objection, the court said: ‘‘Camden, a 
thriving, prosperous city, being separated from Philadelphia by the 
width of the Delaware River, there is no force in the contention of the 
appellants that the appellee ought to be surcharged because he invested 
the money outside the state. For business purposes, Camden is prac- 
tically a suburb of Philadelphia.”’ 

The rule that an executor or trustee cannot invest in mortgages or 
real estate located outside of the state, does not apply in a case where 
the estate owned property outside of the state, which is sold by the 
executor or trustee, part of the purchase price being a mortgage upon 
the property. Denton v. Sanford, 103 N. Y. 607, 9 N. E. Rep. 490. 

The court in that case observed: ‘‘ While it is a general rule that an 
executor or trustee, residing in this state, and deriving his authority 
from a will executed and admitted to probate here, cannot invest trust 
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funds in mortgages upon real estate situated out of the state, yet as 
stated in Ormiston v. Olcott (84 N. Y. 339) that rule is not universal, 
and has some exceptions. There Finch, J., said: ‘The rule should not 
be made arbitrary and inflexible, and so rigid as to admit of no possible 
exceptions, for it is merely an outgrowth or consequence of the broader 
and admitted proposition that the duty of a trustee in making invest- 
ments is to employ such diligence and such prudence as, in general, 
prudent men of discretion and intelligence in such means employ in 
their own like affairs. While, therefore, we are not disposed to say that 
an investment by a trustee in another state can never be consistent with 
the prudence and diligence required of him by the law, we still feel 
bound to say that such an invstment, which takes the trust fund beyond 
our own jurisdiction, subjects it to other laws, and the risk and incon- 
venience of distance and of foreign tribunals, will not be upheld by us 
as a general rule, and never unless in the presence of a clear and strong 
necessity, or a very pressing emergency.’ ”’ 

The will of Marshall Field is construed by the Appellate Court of 
Illinois in Merchants Loan & Trust Company v. Northern Trust Com- 
pany, 159 Ill. App. 45. The question presented was whether the trustee, 
the Merchants Loan & Trust Company and two individuals, had author- 
ity under the terms of the will, to invest in real estate located outside 
of the State of Illinois. 

At the time of Marshall Field’s death, it appeared that he owned 
real estate, not only in Illinois, but in New York, Massachusetts, Wis- 
consin, Washington and Minnesota, and that he also owned personal 
property in states other than Illinois. 

The will contained no direct or explicit instruction as to the character 
of property in which the trustees should invest nor as to where such 
property should be located. 

But one clause of the will read as follows: ‘‘My experience in the 
world of business and finance has convinced me that the safe and lucra- 
tive channels of investment are along the line of the properties which I 
have so successfully accumulated, In the interest of the trust estate 
confided to your court, and for the welfare of the beneficiaries of the 
trust by me created, I desire that you continue to manage and invest 
and reinvest the trust estate as near as ever changing conditions will 
allow along the same lines and in the same character and kind of prop- 
erty, both real and personal, as I did in accumulating these invest- 
ments.”’ ; 

Considering this and other clauses in the will, the court held that, 
under a proper construction of the instrument, the trustees should be 
permitted to make investments outside of the state of Illinois. ‘‘To 
hold,’’ said the court, ‘‘that the trustees are confined to investments in 
this state, or to investments in personal property only, and cannot ac- 
quire with the trust funds real estate in this or other states of the Union, 
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would do violence to the testator’s clearly defined intention and defeat 
the purposes of acquisition by the trustees of property for the trust 
estate of the character acquired by himself, which acquisition the tenor 
of his will makes clear was his intention.”’ 


§ 96. Statutes Regulating the Investment of Trust Funds. The 
first care of an executor or trustee who is charged with the duty of in- 
vesting trust funds, should be to acquaint himself thoroughly with the 
statutory provisions in force in his state, in any way regulating or af- 
fecting such investments. And if the courts of his state have, in their 
decisions, construed these statutory provisions, he should likewise make 
himself familiar with the purport of such decisions. 

The statutes of the different states differ widely in their provisions. 
Under some of them, an order of court is necessary before an investment 
ean lawfully be made. Other statutes accord to the trustee the privilege 
of applying to the court for instructions whenever he is in doubt as to 
the proper course to pursue in making an investment, 

In some jurisdictions, the statutes specify the securities in which 
trust funds must be invested. In others, the statutes set forth a list of 
securities which are regarded as legal investments for trustees. Under 
the latter class of statutes, it is not generally regarded as a breach of 
trust for a trustee to invest in securities not specified, but the trustee 
invests in securities not on the list at his own responsibility. For his 
own protection, it is the part of wisdom for him to confine his invest- 
ments to those securities mentioned in the statute. 

On this point it was said in a Pennsylvania decision, In re Darling- 
ton’s Estate, 245 Pa. 212, 91 Atl. Rep. 486: ‘‘Where a trustee mingles 
the money of the trust estate with his own, or invests it in his own name, 
it may be well held that the use of the money was for himself, not for 
the estate, and when he is called to account, the only answer he may be 
permitted to make is the production of the funds. This is because he 
has committed a breach of trust. The law, however, does not forbid or 
make unlawful an investment in securities not of a class expressly au- 
thorized by the acts of assembly. Where such an investment is made 
for the trust estate there is not a breach of trust, although there may be 
liability for loss by reason of depreciation. The securities in question 
were purchased for and held by and in the name of the trust estate and 
there was not a breach of trust in making the investments. Since they 
were accounted for, at their depreciated market value, there was no 
ground for a surcharge because of the illegality of the investment. A 
trustee is not an insurer of trust funds against the possibility of loss, 
and all that is required of him is good faith and reasonable diligence.’’ 

In New York it has been held that trustees hold non-legal invest- 
ments at their own risk. Matter of King, 224 N. Y. Supp. 283. Obviously 
the better course is to stick to the securities enumerated in the statute. 
whether it is mandatory in its terms or not. 





THE BANKING LAW JOURNAL 981 


It must be kept in mind that statutes regulating trust investments 
are continually being amended. And from time to time the courts hand 
down decisions which bear upon the meaning of the statutory provisions. 
The trustee, who would keep away from personal liability for unavoid- 
able losses through investment, should keep in touch with the statutory 
amendments and the current decisions. 

Limitations of space prevent setting forth at length the statutory 
provisions of all states regulating trust investments, but a reference to 
a few of them will serve to indicate their general character. 

A California statute, § 1592 Code of Civil Procedure, as amended by 
Laws of 1929, chap. 83, provides: ‘‘Pending the settlement of any es- 
tate, on the petition of any person interested therein, and upon good 
cause shown therefor, the court may order any money in the hands of 
the executors or administrators to be invested for the benefit of the 
estate in securities of the United States or of this state. Upon filing 
such petition the clerk must fix the day for the hearing thereof, and give 
notice of the said hearing of at least ten days by a notice posted at the 
court house in the county where the court is held.’’ 

Investments by executors and other fiduciaries in New York are 
regulated by § 111 of the Decedent Estate Law, as amended by Laws of 
1928, chap. 362, which reads as follows: ‘‘An executor, administrator, 
trustee or other person holding trust funds for investment may invest 
the same in the same kind of securities as those:in which savings banks 
of this state are by law authorized to invest the money deposited therein, 
and the income derived therefrom, and in the shares of a savings and 
loan association having an accumulated capital of one hundred thousand 
dollars or more, organized under the laws of this state, provided, how- 
ever, that no such investment of the funds of any one estate or trust in 
any one association shall exceed ten thousand dollars, and in bonds and 
mortgages on unincumbered real property in this state worth fifty per 
centum more than the amount loaned thereon, and in shares or parts of 
such bonds and mortgages, provided that any share or part of such bond 
and mortgage so held shall not be subordinate to any other shares 
thereof and shall not be subject to any prior interest therein, and pro- 
vided further that bonds and mortgages in parts of which any fiduciary 
may invest trust funds together with any guaranties of payment, insur- 
ance policies and other instruments and evidences of title relating thereto 
shall be held for the benefit of such fiduciary and of any other persons - 
interested in such bonds or mortgages by a trust company, a bank au- 
thorized to conduct a trust department or title guaranty corporation 
organized under the laws of this state, or a national bank located in this 
state and duly authorized to act as a trustee therein, and that a cer- 
tifieate setting forth that such corporation holds such instruments for the 
benefit of such fiduciary and of any other persons who may be inter- 
ested in such bond and mortgage among whom the corporation holding 
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such instruments may be included, be executed by such corporation and 
delivered to each person who becomes interested in such bond and mort- 
gage. Every corporation issuing any such certificate shall keep a record 
fn proper books of account.of all certificates issued pursuant to the fore- 
going provisions. An executor, administrator, trustee or other person 
holding trust funds may require such personal bonds or guaranties of 
payment to accompany investments as may seem prudent, and all 
premiums paid on such guaranties may be charged to or paid out of 
income, providing that such charge or payment be not more than at the 
rate of one-half of one per centum per annum on the par value of such 
investments. But no trustee shall purchase ssecurities hereunder from 
himself.’ 

Savings bank investments, referred to in the above statute, are 
specified in § 239 of the Banking Law. Under this section savings 
banks may invest in securities of the United States, including bonds of 
the District of Columbia, securities of the state of New York, securities 
of any state upon which there is no default and upon which there has 
been no default for more than ninety days, securities of a New York 
municipal corporation, securities (except nonnegotiable warrants) of 
certain municipal corporations located in other states, bonds and mort- 
gages on unencumbered New York real estate up to 60 per cent. of the 


appraised value, the obligations of certain railroad and industrial cor- 
porations, ete. 

The New Jersey statutes, Compiled Stat., page 2271, provide that 
any executor, administrator, guardian or trustee may invest in: 


**(1) Bonds issued by the United States of America. 

‘*(2) Bonds issued by this state. 

**(3) Bonds of any county, city, town or township of this state, 
issued pursuant to the authority of any law of this state, where the 
total indebtedness of said county, city, town or township does not exceed 
in the aggregate fifteen per centum of the assessable valuation of all 
taxable property within said county, city, town or township. 

**(4) Bonds secured by mortgage which shall be a first lien upon 
real estate estimated to be worth at least twice the amount loaned at a 
rate of interest not less than three per centum nor greater than six per 
centum per annum.”’ 


By another section. executors, administrators, guardians and trustees 
are allowed to invest in any loans or securities in which savings banks 
are authorized by law to invest, p. 2272, § 37, amended by Laws of 1913, 
chap. 247. 

Another New Jersey statute (Laws of 1927, chap. 81), dealing among 
other things with participation mortgages, provides: ‘‘Any executor, 
administrator, guardian or trustee, whose duty it may be to loan moneys 
entrusted to him, in addition to the securities in which he may invest 
the same under the provisions of the act to which this is a supplement, 
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may invest the same in shares or in parts of bonds secured by mortgage 
or bonds secured by first mortgage and in participation certificates or 
coupon bonds which shall entitle the holder to a proportionate share in 
a series or number of mortgages and bonds or extensions or renewals 
thereof, deposited under a trust agreement with a trust company, bank 
or title guarantee corporation organized under the laws of this state, or 
a national bank authorized to do business in this state, which shall be a 
first lien upon improved real estate provided the amount of such mort- 
gages shall not at the time of the making of such loan exceed sixty per 
eentum of the estimated worth of the real estate covered by such respec- 
tive mortgages at a rate of interest not less than three per centum nor 
greater than six per centum per annum; provided, that any share or 
part of such bonds and mortgages or bonds secured by such trust mort- 
gage so held shall not be subordinate to any other bonds issued there- 
under and shall not be subordinate to any prior interest therein. . . .”’ 

In Pennsylvania a fiduciary may invest in ‘‘the stock or public debt 
of the United States; or in the public debt of this commonwealth; or in 
bonds or certificates of debt constituting the direct and general obliga- 
tion of any of the counties, cities, boroughs, townships, school districts 
or poor districts in this commonwealth, or in first mortgages or real 
estate in this commonwealth, securing bonds or other obligations not 
exceeding in amount two-thirds of the fair value of such real estate. 

.”’ The expression ‘‘fair value’’ as used in the preceding sentence 
is defined to mean the value placed on real estate ‘‘by a reputable per- 
son, who shall be especially familiar with real estate values, shall have 
actually inspected the real estate before making his valuation and shall 
certify that his valuation was made after inspection of the premises.’’ 
20 Purdon’s Statutes, § 801. This section further authorizes the invest- 
ment of estate or trust funds in ‘‘trust certificates issued by a trust 
company organized under the laws of this commonwealth certifying that 
the holders thereof are the owners of undivided interests in deposits, 
with such trust company, of securities in which trust funds may be in- 
vested under the preceding provisions of this clause.’’ 

Section 802 authorizes executors, administrators, guardians and other 
trustees to invest in farm loan bonds issued by the Federal land banks 
under the provision of the Act of Congress of July 17, 1916. 

Under § 804, if authorized by an order of court, a fiduciary may in- 
vest in ‘‘real estate in this commonwealth other than ground rents, or in ° 
the bonds or certificates of debt now created or hereafter to be created 
and issued according to law by any other state of the United States, or 
by any of the counties or cities of such other state, at such prices, or on 
such rates of interest and terms of payment, respectively, as the court 
shall think fit.” 

Where moneys are invested in accordance with the provision of 
§ 801 or § 804 the fiduciary is ‘‘exempted from all liability for loss on 
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the same, in like manner as if such investments had been made in pur. 
suance of directions in the will creating the trust.’’ § 805. 
Section 10843 of Throckmorton’s Code of Ohio, 1930, provides: ‘‘If 
.a sum of money directed by a decree or order of the court to be dis- 
tributed to heirs, next of kin or legatees, or by a judgment or decree of 
court in favor of a creditor, remains for six months unclaimed, the 
executor or administrator shall loan it on bond or mortgage, as the 
court directs, to accumulate for the benefit of the persons entitled 
thereto. Such loan shall be made in the name of the judge of the court 
for the time being and be subject to the order of the judge and his sue- 
cessors in office, as hereinafter provided.”’ 

And section 11214 further provides: ‘‘When they have funds be- 
longing to the trust, which are to be invested, executors, administrators, 
guardians, including guardians of the estate of minors, and trustees may 
invest them in bonds or certificates of indebtedness of this state, of the 
United States, or in the bonds or certificates of indebtedness of any 
county, city, village or school district in this state, on which default has 
never been made in the payment of interest, or in bonds issued by any 
bank organized under the provisions of the Act of Congress known as 
the Federal Farm Loan Act, approved July 17, 1916, and amendments 
thereto, or in such other securities as the court having control of. the 
administration of the trust approves.”’ 

An Iowa statute, Laws of 1929, chap. 259, amending § 12772 of the 
1927 Code, provides that ‘‘all proposed investments of trust funds by 
fiduciaries shall first be reported to the court or a judge for approval 
and be approved.’’ The statute goes on to provide that unless otherwise 
authorized or directed by the court or by the terms of the will or other 
instrument creating the trust, the funds must be invested in certain 
specified classes of securities including obligations of the United States, 
Federal farm loan bonds, obligations of any state which has not de- 
faulted in the payment of any bonded debt for the ten preceding years, 
bonds of certain municipal corporations, first mortgages on improved 
Iowa real estate up to 50 per cent. of the value of the security, notes or 
bonds of a corporation secured by mortgage on real estate in an adjoin- 
ing state, on which there has been no default within five years, up to 
50 per cent. of the value of the security, and certain railroad and public 
utility corporation securities, ete. 


(To be continued) 
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